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In the District Court of the United States, Southern 
District of Cahfornia, Central Division 


No. 13878-WB 


THE HOME INSURANCE COMPANY, a Corpo- 
ration, 
Plaintiff, 
VS. 


THE EXCHANGE LEMON PRODUCTS COM- 
PANY, a Corporation, 
Defendant. 


COMPLAINT FOR DECLARATORY RELIEF 


i i 
That this Court has jurisdiction over the above- 
entitled action by reason of the following facts, the 
particulars of which are hereinafter more fully 
alleged : 


A diversity of citizenship exists between plaintiff 
and the defendant and the amount involved in this 
action is in excess of $3,000.00 exclusive of interest 
and costs of suit. 

bel, 

That the plaintiff, The Home Insurance Com- 
pany, is now and at all times herein mentioned was 
a corporation organized and existing under and by 


virtue of the laws of the State of New York and 


was and is a citizen and resident of the State of 


New York, and [2*] is now and was at all times 


*Page numbering appearing at foot of page of original Certified 
pt of Record. 
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herein mentioned authorized to do business in the 
State of California and to write policies of insur- 
ance in said State of California at all times herein- 
after mentioned. 

III. 

That the defendant, The Exchange Lemon Prod- 
ucts Company, is now and at all of the times here- 
inafter mentioned was a corporation organized and 
existing under and by virtue of the laws of the 
State of California, and was at all of the times here- 
inafter mentioned a citizen and resident of the 
State of California, and is now and at all of the 
times hereinafter mentioned authorized to and was 
actually engaged in business in the State of Cali- 
fornia. 

Le 

That by reason of the facts hereinafter alleged 
there is diversity of citizenship between plaintiff 
and the defendant above mentioned. 


V. 

That the amount in controversy in this action ex- 
ceeds the sum of $3,000.00 exclusive of interest and 
costs. 

VI. 

That on to wit, April 23, 1946, plaintiff, The 
Home Insurance Company, issued its Standard Cali- 
fornia Transportation Policy No. TR 338460 
whereby, for the period from the first day of May, 
1946, and continuously thereafter until cancelled at 
any time at the request of the Assured or by the 
Company by giving fifteen days’ notice in writing 
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of cancellation, it insured defendant, The Exchange 
Lemon Products Company, subject to the terms and 
conditions of said policy, against loss or damage in 
the amount of $175,000.00 by Flood among other 
causes on loss of goods and merchandise, consisting 
principally of Essential Oils, Pectin, Fruit Juices 
and Citrus Fruit By-Products, the property of the 
Assured, or in which the Assured had an insurable 
interest. That said policy provided among other 
things: [3] 


‘The policy covers while the insured property is 
in due course of transit on any truck, trailer, rail- 
road car, or other conveyance, whether such ve- 
hicles are owned by Assured or not. This policy 
also covers while on docks, wharves, piers, bulk- 

heads, in depots, warehouses, stations and/or on 
platforms, but only while in due course of transit 
and not if such property is in storage.”’ 


VII. 

That thereafter, by written endorsement dated 
October Ist, 1951, and attached to and forming a 
part of said Policy No. TR 338460, it was agreed 
that the Company’s liability is not to exceed $200,- 
000.00 on account of claims arising out of any com- 
mon disaster and/or catastrophe at any time and/or 
location, all other terms and conditions of said 
_ policy remaining unchanged. That said policy con- 
tinued in full force and effect at all times herein 

mentioned. 
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Niel 
That on July 18, 1951, a large and substantial 
stock of Citrus Fruit By-Products of the asserted 
value of $161,991.63, held for the account of the 
defendant (Assured) in Crooks Terminal Ware- 
house in Kansas City, Missouri, was allegedly lost 
by reason of a flood. 


That an actual controversy has arisen between 
the plaintiff and the defendant as to whether said 
Citrus Fruit By-Products were in due course of 
transit within the meaning and terms of said policy 
at the time of said alleged loss. 


TEXe 

That plaintiff has commenced this action and 
made the averments hereinbefore set forth in good 
faith and desires to have its rights and liabilities 
under said policy of insurance construed and de- 
termined to the end that it may proceed with the 
payment of the loss under its policy, if it is legally 
liable therefor. [4] 


Wherefore, plaintiff prays judgment and for an 
order and decree herein to the end that plaintiff 
may obtain relief in the premises and declaratory 
judgment as follows: 


(1) For a declaration by this Court of the re- 
spective rights and duties and liabilities of the 
plaintiff and defendant upon the policy of insurance 
issued by the plaintiff and which are in this com- 
plaint deseribed. 
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(2) That it be declared and adjudged by this 
Court whether the property damaged as alleged was 
in due course of transit at the time of said loss in 
such a manner that the loss clause of plaintiff’s said 
policy applied and is effective. 


(3) Plaintiff prays for such other and further 
relief as to this Honorable Court shall seem just 
and equitable, and for costs of suit herein. 


Dated this 3rd day of March, 1952. 
/s/ THOMAS P. MENZIES, 
Attorney for Plaintiff. 


[Endorsed]: Filed March 3, 1952. [5] 


[Title of District Court and Cause.] 


DEMAND FOR JURY TRIAL 


Pursuant to Rule 38 (c), defendant hereby de- 
mands a jury trial of all issues raised by the com- 
plaint, answer and counterclaim in the above-en- 
titled matter. 


Dated this 15th day of April, 1952. 
CLAYSON & STARK, 
By /s/ DONALD D. STARK, 
Attorneys for Defendant. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed April 15, 1952. [10] 
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[Title of District Court and Cause. ] 


AMENDED ANSWER 

Comes now defendant Exchange Lemon Products 
Company, a corporation, sued herein as he Ex- 
change Lemon Products Company, a corporation, 
and for answer to plaintiff’s complaint, admits, de- 
nies and alleges: 

li; 

Admits the allegations contained in Paragraphs 

qT, 11, III, 1V and V of the complaint. 


Jul; 

Answering Paragraph VI of the complaint de- 
fendant alleges that the term ‘‘in due course of 
transit’? has a trade usage in the transportation 
trade, to wit: shipped in compliance with the transit 
privilege provisions of the railway tariffs author- 
ized by the Interstate Commerce Commission, which 
includes what 1s known as ‘‘in transit storage’’ or 
‘‘stoppage in transit’? [13] as distinguished from 
local or terminal storage. Defendant further al- 
leges that the phrase ‘‘but only while in due course 
of transit and not if such property is in storage” 
means, as a matter of trade usage, ‘“‘only while in 
due course of transit within the scope of the rail- 
way tariff and not if in local or termina! storage.” 


Defendant further alleges in answer to said para- 
graph that said insurance policy was negotiated be- 
tween James S. Jennings, plaintiff’s agent, and 
Thomas C. Borden, defendant’s traffic manager, and 
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that both of said persons knew of said trade mean- 
ing of the term ‘‘due course of transit’’ and dis- 
_ cussed the same in connection with negotiations for 
said policy. 
TUL. 
Admits the allegations in Paragraph VII of the 
complaint. 
: ‘ acy. 

Answering Paragraph VIII of the complaint de- 
_fendant alleges that said goods destroyed in Crooks 
‘Terminal Warehouse were stored under the transit 
privilege provisions of said railway tarifis and that 
the same were in due course of transit within the 
said trade meaning of said term. 


V. 
For want of information or belief, defendant de- 
nies each and every allegation in Paragraph IX. 


Wherefore, defendant demands: 


1. <A declaration that the said property damaged 

and destroyed was insured by said policy, and that 

_ plaintiff is therefore, obligated to pay said insured 
loss to defendant ; 


2. Judgment against plaintiff in the amount of 
$161,991.63, together with interest thereon from 
July 13, 1951; [14] 


3. All other appropriate relief, together with 
defendant’s costs of suit herein. 
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Dated this 9th day of January, 1953. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Defendant. 
Affidavit of Service by Mail attached. 
Lodged January 10, 1953, [15] 


[Title of District Court and Cause. ] 


AMENDED COUNTERCLAIM 


Defendant Exchange Lemon Products Company 
complains of Plaintiff The Home Insurance Com- 
pany and for cause of action by way of counter- 
claim alleges: 

L 

That on April 23, 1946, plaintiff, The Home In- 
surance Company, issued its transportation policy 
No. TR 338460 whereby, for the period from the 
1st day of May, 1946, and continuously thereafter 
until canceled at any time at the request of the de- 
fendant or by the plaintiff by giving fifteen days’ 
notice in writing of cancellation, plaintiff insured 
defendant, Exchange Lemon Products Company, 
subject to the terms and conditions of said policy, 
against loss or damage in the amount of $175,000.00, 
by flood, among other causes, on loss of goods and 
merchandise, consisting principally of Essential Oils, 
Pectin, Fruit, Juices, [17] and Citrus Fruit 
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By-Products, the property of the defendant or in 
which the defendant had an insurable interest, or 
property which the defendant was covering for 
benefit of consignee even though merchandise may 
have been paid for and title passed to consignee, 
the interest of the defendant being that of a bailec 
for customer’s goods. 
ae, 

That on or about July 18, 1951, while said insur- 
ance policy was in full force and effect, a large and 
substantial stock of Citrus Fruit By-Products, sub- 
ject to said Policy No. TR. 338460, of the value of 
$161,991.63, was lost and totally destroyed by reason 
of a flood while said stock was located in Crooks Ter- 
minal Warehouse in Kansas City, Missouri, and 
while said stocks were in the due course of transit 
within the meaning of said policy. 


at, 

That said stock of Citrus Fruit By-Products, and 
the loss thereof, were insured by the provisions of 
said insurance policy, and more specifically, were 
insured by the following provision in said policy. 

“This policy covers while the insured property 


is in due course of transit on any truck, trailer, 


railroad car, or other conveyance, whether such ve- 
hicles are owned by Assured or not. This policy 
also covers while on docks, wharves, piers, bulk- 
heads, in depots, warehouses, stations and/or on 
platforms, but only while in due course of transit 


and not if such property is in storage.’’ 
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jaye 

Defendant alleges that the term ‘‘in due course 
of transit”’ has a trade usage in the transportation 
trade, to wit: shipped in compliance with the transit 
privilege provisions of the [18] railway tariffs au- 
thorized by the Interstate Commerce Commission, 
‘in transit stor- 
age’’ or ‘‘stoppage In transit’’ as distinguished from 
local or terminal storage. Defendant further al- 
leges that the phrase ‘‘but only while in due course 
of transit and not if such property is in storage’’ 
means as a matter of trade usage, ‘‘only while in 
due course of transit within the scope of the railway 
tariff and not if in local or terminal storage.’’ De- 
fendant further alleges that the said goods destroyed 
on July 18, 1951, were stored under the transit privi- 
lege provisions of said railway tariffs. 


which ineludes what is known as ‘ 


Defendant further alleges that said insurance 
policy was negotiated between James S. Jennings, 
plaintiff’s agent, and Thomas C. Borden, defend- 
ant’s traffic manager, and that both of said persons 
knew of said trade meaning of the term ‘‘due course 
of transit’? and discussed the same in connection 
with negotiations for said policy. 


V. 

That on or about September 21, 1951, defendant 
furnished the plaintiff with proof of its loss, and 
otherwise performed all the conditions of the said 
policy on its part. 

VI. 

That although defendant furnished the plaintiff 

with said proof of loss and demanded of the plain- 
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tiff the sum of $161,991.68, the value of the stock of 
Citrus Fruit By-Products lost by reason of flood as 
aforesaid, the plaintiff has not paid the same, nor 
any part thereof, and the whole thereof is due and 
unpaid from the plaintiff to the defendant. 


Wherefore, defendant demands: 


1. A declaration that the said property damaged 
and destroyed was insured by said policy, and that 
plaintiff is therefore, obligated to pay said insured 
loss to defendant; 


2. Judgment against plaintiff in the amount of 
$161,991.63, [19] together with interest thereon from 


July 13, 1951; 


3. <All other appropriate relief, together with 


defendant’s costs of suit herein. 


Dated this 9th day of January, 1952. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Defendant. 


[Endorsed]: Filed February 4, 1953. [20] 
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[Title of District Court and Cause. ] 


ANSWER TO AMENDED COUNTERCLAIM 


Comes now plaintiff, The Home Insurance Com- 
pany, a corporation, and for reply to defendant’s 
amended counterclaim admits, denies and alleges: 


leg 
Admits the allegations in paragraph numbered I. 


i 

Admits the allegations in paragraph numbered IT 
except that it denies that said stock of said Citrus 
By-Products was lost or destroyed while said stocks 
were in the due course of transit within the meaning 
of said policy. 
| IQUE, 

Admits the allegations in paragraph numbered 
Lu: 

IV. 

Denies the allegations in paragraph numbered IV 
except [21] the allegation that said goods destroyed 
on July 13, 1951, were stored under the ‘‘transit 
privilege provisions of the said railway tariffs.” 
Alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of said alle- 
gation. 

V. 

Admits the allegations in paragraph numbered V 
except that the plaintiff denies that the defendant 
has performed the conditions of said policy on its 
part to be performed. 


vs. The Home Insurance Company 15 


ae 
Answering paragraph numbered VI plaintiff ad- 
mits that it has not paid defendant’s demand or any 
part thereof, but denies that there is anything what- 
soever due or unpaid, or due or unpaid, from plain- 
tiff to defendant. 


Second Defense 
That said policy provided by its terms: 


‘‘This policy covers only while the property in- 
sured is in the due course of transit in the cus- 


_ tody of: 


‘‘(a) Any railroad or railroad express company 
and connecting conveyances. 


‘“(b) This policy also covers any movement by 
truck from warehouses or factories to points of 
loading, freight cars or freight depots. 


“‘This policy also covers while on docks, wharves, 
piers, bulkheads, in depots, stations and/or on plat- 
forms, but only while in the custody of a common 
carrier incidental to transportation. 


‘“‘This insurance attaches from the time the goods 
leave the factory, store or warehouse at initial point 
of shipment, and covers thereafter continuously, in 
due course of transportation, until same are deliv- 


ered at store or warehouse at destination. [22] 


‘‘No officer, agent or other representative of this 
Company shall have power to waive or be deemed 
to have waived any provision or condition of this 
policy unless such waiver, if any, shal] be written 
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upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy 
exist or be claimed by the assured unless so written 
or attached.”’ 

Third Defense 


That if the defendant’s goods were damaged while 
in transit in the particulars in its amended counter- 
claim set out or otherwise, that the same were not 
in the due course of transit at the time of sustaining 
said loss or damage, if any, and were not in due 
course of transportation, but on the contrary had 
arrived at their destination. 


Wherefore, plaintiff prays that defendant take 
nothing by its amended counterclaim, that the same 
be dismissed, and that plaintiff have judgment for 
costs, and for such other and further relief as is 
just and proper. 


Dated this 29th day of January, 1953. 
/s/ THOMAS P. MENZIES, 
Attorney for Plaintiff, The Home Insurance Com- 
pany, a Corporation. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed February 4, 1953. [23] 
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_ [Title of District Court and Cause.] 


— 


PLAINTIFE’S PROPOSED 
PRE-TRIAL ORDER 


At a conference held under Rule 16, F.R.C.P., by 
direction of Wm. Byrne, Judge, the following ad- 
missions and agreements of fact were made by the 
parties and require no proof: 


(1) Plaintiff, The Home Insurance Company, is 
a corporation organized and existing under and by 
virtue of the laws of the State of New York, and 
was and is a citizen and resident of the State of 
New York, and is now at all times authorized to do 


business in the State of California and to write 


policies of insurance. 


(2) The Defendant, Exchange Lemon Products 


— Company, is a California corporation authorized to 
and actually engaged in business in the State of 
® California. 


(8) On April 23, 1946, the plaintiff issued its 
transportation policy in manner and form of the 
policy [25] attached to this order, marked Exhibit 


‘A’? and by reference made a part hereof. Said 


policy was received by the defendant on or about the 


date it bears, and was thereafter read and retained 


without objection by the defendant and is still in 
the possession of defendant. 


(4) James 8. Jennings was, on May 1, 1946, and 
for more than one year prior thereto, an agent of 
plaintiff. 
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(5) Said policy was in full force and effect ac 
cording to its terms and conditions at the time of 
the loss. 


(6) On July 18, 1951, citrus fruit by-products 
of the value of $161,991.63 were held for the account 
of the defendant in Crooks Terminal Warehouse in 
Kansas City, Missouri, and had been so held for a 
period of from eight to ten months prior to said 
date. 


On or about said July 18, 1951, a flood occurred 
which inundated said Crooks Terminal Warehouse 
and as a result of said flood said goods were totally 
destroyed. All of said goods so destroyed had been 
in said warehouse for a period of eight months or 
more prior to sustaining said damage. 


(7) Said goods were shipped by way of Santa 
Fe Railway from Corona, California, to said Crooks 
Terminal Warehouse in Kansas City, Missouri, un- 
der bills of lading, copies of which are annexed 
hereto marked Exhibit ‘“B.’’ Title to said goods 
remained in defendant consignee at the time of their 
destruction by said flood. Said goods were situate 
in said warehouse awaiting future orders and at the 
time of their destruction no orders or shipping in- 
structions in respect to the same had been received 
or issued by the defendant. [26] 


(8) Within the time prescribed in said policy of 
insurance a proof of loss was filed by the defendant 
with the plaintiff and said claim has not been paid, 
or any part thereof, and after the receipt ef said 
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proof of loss, the plaintiff made timely objections 
to said proof of loss. 


(9) The applicable railway freight tariff during 
the period from their initial shipment from Corona, 
California, until their destruction was Western 
Trunk Lines Freight Tariff No. 408 B (Kf- 
fective March 8, 1950), a copy of which is attached 


' hereto, marked Exhibit ‘‘C,’’ and by reference made 


a part hereof. 


(10) The goods destroyed in said flood were 
carried on the records of Western Weighing and 
Inspection Bureau as transit freight. Photostat 
copies of said records are attached hereto, marked 


Exhibit ‘‘D”’ and by reference made a part hereof. 


(11) The identical goods insured by plaintiff 


under its said transportation policy were also in- 


sured by plaintiff against loss by fire while in Crooks 
Terminal Warehouse under plaintiff’s Home Provi- 


sional Stock Policy No. 901456. 


Issues of Fact to Be Tried 


1. If the Court rules on the issue of law that the 
defendant is entitled to introduce testimony to the 


effect that at the time the insurance policy involved 
‘in this action was issued, there was in existence any 


trade terminology or technical meaning in the trans- 
portation trade for the term ‘‘in due course of 


transit,” [27] 


(a) What was that trade meaning? 
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(b) Did James S. Jennings and Tom Borden, at 
or prior to the execution of said contract of insur- 
ance, have knowledge of such trade meaning of the 
term ‘‘in due course of transit’’? 


(c) Did James S. Jennings have authority to 
bind the plaintiff ? 


(d) Were the defendant’s goods, which were de- 
stroyed in Crooks Terminal Warehouse ‘‘in due 
course of transit’’ within the meaning of said term? 


(e) Were the defendant’s goods ‘‘in storage’’ 
within the meaning of the contract? 


(f) Was the ultimate destination of the goods 
determined at the time of their destruction ? 


Issues of Law 


1. Is the defendant, Exchange Lemon Products 
Company, entitled to introduce testimony to the 
effect that at the time the insurance policy involved 
in this action was issued, there was In existence any 
trade terminology or technical meaning in the trans- 
portation trade for the term ‘‘in due course of 
imamsit 7 

2. Were the goods ‘‘in due course of transit” 
within the meaning of said policy at the time said 
goods were destroyed? 


3. Were the goods ‘‘in storage’? within the mean- 
ing of said policy at the time said goods were de- 
stroyed ? 


vs. The Home Insurance Company 21 


4. Was there any ambiguity in the terms of the 
policy defining the coverage afforded thereby? 


The foregoing admissions of fact have been made 
by the [28] parties in open court at the pre-trial 
conference; and issues of fact and law being there- 
upon stated and agreed to, the Court makes this 
Order which shall govern the course of the trial 
unless modified to prevent manifest injustice. 


Dated this 25th day of March, 1954. 


/s/ WM. M. BYRNE, 
Judge of the U.S. District 
Court. 


The foregoing Pre-Trial Order is hereby ap- 
proved. 
/3/ THOMAS P. MENZIES, 
Attorney for Plaintiff. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Defendant. [29] 
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y Assured or pot. Taie poiicy alse covers while on docks, wharves, fiers, 2 :1K- 
ds, in tenots, warehouses, etitione an:/or on platforms, wt ony wriace tu dus 
arse of transit nd not if sucn proserty ie in e*croae, 


> P.LICY 1)SURS5, excep: as hereinafter crovided: 


While on land agninst loes or iamaye by (a) Fire, (0) Lightnins, (c) Cyclone, 
(4) Tornado, (e) Flood, (f) Collision, (2) Collapse ef sridzes, (4) Deraiiment, 
(1. Vpeet or overturning of vwel.iclee, (j) Theft, (ek) Pilferaye and/or \*n- 
Delivery, (1) strikes, riot ant civii sonsotions, (a) Vandaliem, maiicious 
Biechiet and/or sabotage, (1, Min, (2, dali, (p) “indstorm, (q) Sx-losion, 
(r) Ketor Vehicle, (6) Smoke, (*%, Aircrart, (:) Sprinkler Leakace, (vy! Leaks e, 
(w: Sarthquace, (0, Water, (y) Loanins and unlouting. 


1. dhise On ferries and/cr on trnrsfere or lighters wnile om iniam waterwive, 
in Additic. to items (a) to (y) inc.usive, *eneral Average slaise and/or 
Mazine Perils. 


fia dusurance attaches (rox the tise ‘ne goode weave the factory, store or ware 

juse (or are loade+ for shipwent) a. initia. polur of emipment, wi covere there - 
{ter continuously io due course vf transportation antli same are ua. saded at store 

p factory at aes*icetion. This ;otlcy covers beta “incvetng” and Sut-olor” troperh. 


HIS POLICY war NOT CovEn: 


(a) Accounts, biile, currency, deeds, evidences of debt, mone’, notes or 
eeocuri-ies, (b) Freen Fruate: (c) axyort or lmnort snipmeats which are cuversd 
gor Ucean marine ieusnnce oy thie .ompany. (A) Fisae py eal. saicos epecifica:.: 
stated herein. 


3 RLICY Das WOP LiSIRS aGal ysl: 


(a) Lose or Sama-e ‘vy coode by Ge.ay or by cain, spotted, iiec.loie!, soldy, 

rusted, froe*ed, rotted, soured, steamed, or changed tm flevor, unless the 

ease is a result of a perii iseured agniast;: (bd) Leee or damage caused by 

the neglect of the Aseured te use ali reaseneble eenme to seve ad preserve the 
‘ property at and after any disaeter ineured agninst, Or vwnes the ,roperty is 

e.danyered by fire in neighvorin, premises: (c) Deterioretion, inhwrert vice 

or less of mrket. 


¢ 
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faie Company enrli not ce liabdle for any les, csased “irectly or indirectly. 7 
(mj enemy attach by armed forces, including action taaen oy atittary, amval or aff 
forcee 1m resiating an actual er an immediately impending, ememy attaet; er (s) ia- 
waeten, ineurrecticn, recelaicn, revolution, civia ear, seurped pewer; or (c) 
eeisure er deatruction under yumractice ar custems regulations, asafieestica 2) 
erder of any lovernmest or Public autnerity, or :iege of cantraband or jilegal 


traneperta‘ion er trade. 


lt Se umteretoed and agreed that this policy covere shipmeaia ~tthia the United 
Stetes ani/or caneda am,ar Mexico, coth *a r frum faecteries er varehouses o° ‘he 
Aseureéd or to or from warehouses vhere tne Aceured saiatains or may meiataia stacke. 
It le undereteod and agreed that (ne lieb:.ity of :nie Company mder thie poiicy 
anell not exceed the foliowing liwite of iiability on any ope railread ear or any 
one truck or any ome loc~' ion et an; one rire while (a, 1m che Tmited states, 

#175, 00U.u0; (b) Canada, 550,2.00; (¢) Mexico, $10,000.00. 


_ PRAMIUM ADJUS Thai? abD -arud? OF sHIPMETS. The Assured warrante thet et the end 


of each esnth they will report to thie vomeny the actual value of all Sealee® during 
the previous eonth'’s period, ac upon the total of ali reported eales the Aeoured 
agrees to pay ‘thie Company preamius at the rate of 2¢ per $100.00 of values. Such 
preaiem to become due and payable to thie Comany immedietely upen the furnishing 

of euch report of salee. 


Sa.ES—lt ie underetood and agreed that “salee® ahall te the ereee 
eales of the Assured lese enles of free: fruit, and import or ex,crt 
ehipmeate otherwise covered cy Marine lnsurance vith tBis Company. 

It te underetood andagreed this policy ie not reetricted in ite cever- 
age te property Seold® but te epeciiicaily extended te cover “iacoming® 
and “outgoing” shipments, within the terme ef the policy. 


HBCORD OF SHIPMENT. ‘The Aqcured aleo agrees te keep a true recerd of ali salee 
quring taie policy period amd agreee te Keep such record epes te the inspection of 
rerresestetives of thie Insurance Company at ali tises during business hours. 


CANCELLATION. This policy may be cancalled either oy the Aseured er by tnie Coejmay 
upon giving 15 daye notice in writing, and the sequred agrese te furnieh thie Insur- 
anee Company vith an accurate statment shoving a total valee ef ali sales during the 
period cevered by thia policy, and further ag-eee to pay premium in thie asount at 
the rate etated in the srove Adjustment Clause. If the preaies thes determined 
exceeds the initial premiua paid, chen apoaunt ef euch excece aha)] immediately bvecone 
due and payable to thie Insurance Company, and per contra, aay enearned preaius (vetag 
the emount by which the initial premium exceede the premium due), shall ce returned 
to the Ascured. 

Cancellation of the etrikes coverage granted under this pelicy may te made at any 
time by the Company giving 24 houre' notice ef euch cancellation, but strikes 


oeverage shall continue om any preperty at riek uader thie policy at the time the 
cancelleticn of strikes coverage becomes effective, 


ALL OTHER TERKS adD CONDITIONS CY THiS POLICY .=nali UNCHAMOED. 
Attached to and forming part of Pclicy Bo. TR 336460 of THB MOME INSURANCE COMPAaY, BLY. 
Teeued to THE EXCHANGE LION PRODUCTS COmMPasY. 


Dated at 106 ANOKLES, CaLJ70OR1a 
MAY let, 1946, 
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Endorsement No. 1 


Pacific Marine Department 


Endorsement 
Additional Premium $........... 
Return Premium $............... 


Transportation Policy 
(Classification or Conveyance) 


Effective: May 1st, 1946. 


It is hereby understood and agreed that the clause 
entitled ‘‘Premium Adjustment and Report of 
Shipments’’ under the policy to which this endorse- 
ment is attached is changed to read as follows: 


Premium Adjustment and Report of Ship- 
ments. The Assured warrants that at the end of 
each policy period they will report to this Com- 
pany the actual value of all ‘‘sales’’ during the 
previous policy period, and upon the total of all 
reported sales the Assured agrees to pay this 
Company premium at the rate of 2 cents per 
$100.00 of value. Such premium to become due 
and payable to this Company immediately upon 
the furnishing of such report of sales. 


Sales—It is understood and agreed that 
‘‘sales’’ shall be the gross sales of the Assured 
less sales of fresh fruit, and import or export 
shipments otherwise covered by Marine Insur- 
ance with this Company. It is understood and 
agreed that this policy is not restricted in its 


26 Exchange Lemon Products Company 


coverage to property ‘‘sold’’ but is specifically 
extended to cover ‘‘incoming’’ and ‘‘outgoing”’ 
shipments, within the terms of the policy. 


It is further understood and agreed that the de- 
posit premium under this policy is increased to 
$500.00. 

Notwithstanding anything contained herein to the 
contrary, it is further understood and agreed that 
on shipments by railroad cars consigned to points 
and/or places in the United States and moving 
through Canada, this Company’s limit of lability, 
subject to all the terms and conditions of the policy, 
is inereased to $175,000.00 while in Canada. 


Accepted: The Exchange Lemon Products Company. 


ibys) lke Me PUIIICE: 


All Other Terms and Conditions of This Policy 
Remain Unchanged 


/3/ J. ROSSI, 
Marine Special Agent. 


Attached to and forms part of Policy No. TR 
338460 of The Home Insurance Company, New 
York, issued to The Exchange Lemon Products 
Company. 


Dated at Los Angeles, California, May 8th, 1946. 


Jennings Ins. Agency. [31] 
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Endorsement No. 2 


Pacific Marine Department 

Endorsement 
Additional Premium $........... 
eeulem Premium $..............< 


Transportation Policy 
(Classification or Conveyance) 


Notwithstanding anything contained therein to 
the contrary, it is understood and agreed that the 
first report of the actual value of all sales under the 
policy to which this endorsement is attached shall 
cover the period from May Ist, 1946, to November 
Ist, 1946. 

It is further understood and agreed that the As- 
sured will report the actual value of all sales on No- 
vember Ist, of each year thereafter, for the preced- 
ing year, instead of as provided for in the policy. 

It is understood and agreed that the policy to 
which this endorsement is attached shall be continu- 
ous until cancelled. 


All Other Terms and Conditions of This Poley 
Remain Unchanged 


Attached to and forms part of Policy No. TR 
338460 of The Home Insurance Company, New 
York, issued to The Exchange Lemon Products 
Company. 

Dated at Los Angeles, California, October 31st, 
1946. 

Agent Jennings Insurance Agency. 


/s/ J. ROSSI, 
Marine Special Agent. [30] 


CONDITIONS 


1. TERRITORIAL LIMITS. This policy covers only witha the limits ot the Uassed States sad Comede. gad Mexice. 8 
2 i eres as All cagh pr ~oeogialg ed agreement, a at amuunt of iavoive of if act vader imvelce, ‘at 
‘cath market value on date sed at place of cbepmewt, tha Company shall nut be lable iit a greater propertuca ef lone of dam 
than the amount of inserance hereunder benes to 100% of the caluatum of all of the goods and merchandise at hen de the trme nad 
of amy one disaster. oe 
A OTHER INSURABCE. It is expressty agreed that th. mierance shal] at cover bo the estent of sey other laseraeace whether 
prrr, simeltancous of subsequent hereto m date, and ay meagan elected, directly wr indirect!) cuveting the samme property, and 
‘this Compeny shall be liable ior buss er damage only for the recess value bey the emount 6 such other imeersace, . 
4 MIGREPRERERTATION AWD PRAUD. This entire policy shall te void if the aasared of hie agent. has concealed or gis- 
i ecnted o¢ shall conces! of mttrepreseat 1a ering, of otherwise, any Material fact ow circurmdsnce cencetming ths meuragce er the 
ftten thereot, or uf the apveved es-d08 agem shall make say aticmpl tu detraud this Company sities betore or after o Wei: 
‘wsveed bu tha State of Massechwoetta are subject to the provisions of the Massachusetts Act of 197. Chapter 9% Secuan iH ' CO) 
S MACRINERT. 10 case of lous of injury to aay part of a machine consisting whee complete for sale or ese of several per « 
‘thes Company shall only be lable fer the vateue of the part ‘ust or damaged. 
& LABELS. Ie case of bese affecting lebels, les i wrappers, the los» shall be adjuerd .n the bas.s of an amount safi. ©: 
to pay the cust of new lebele, copeules of wrappers. and cavonditiin ng the gouds 
7 BENEFIT OF IROURANCE. Worranted by the accuret thet this meorsace shall on mure directly of indi 0 the 
Benent 01 amy varrier, bailee or other party, by stipulation in dill ot lading ur other@ive, and any berach ol thea warranty, shall ecnder 
thia policy of insaranace null ead veld 
a BOTICE OF LOSS claim tor s loss onder ¢h:. pol -y shall he comme Gately renorted in writiog with fall particulars t+ 
the Home tice of thie ( ot FD Marden Lane New Vora, NY oor tu the agent ot the Cutipany msuiag ts pedicy, and a detaiiet 
Swura prvof ei loss she! be with the Campeny ur ita tard agent within four months uf the date of the loos A failure by the asaured 
fe nb emher coach claim or 5 preel shall mvalidate the clarm Ail adjusted .2ms hall he due and payable thirty daya alter the pres- 
CHtItun aint a.cvptaive of prods of loss at the office of this Company 
9 SUE AND LABOR Ja case of lone of damag: {t shall be lowful amd necessary for the assured, their factors, servants of 
sere to see, later sad treve’ for, tn ead sboot the lense. saleguard and recovery ot the property insured hereunder, of dny part 
there without prejudire to tide imseramce; wer hall the acts of the atsuced or thia Coumpany ia recovering saving and preserving 1! 
propren -nwesed m reer of lass or Gamage, be comtidered s we :er or acceptance of ar abandonment. fn event ot & jitwre tor sal. 
wee, caliage targes, u¢ ous ead leher eapentes, the Had ity oe@ler th: plier shall ¢ diruted to suck propetion of such amounta as 
S- ierSent of fhe iaserance brare te the tote! vales uf tne mer he 1 se ins dived 
™ A£UBROGATION. asl! coces of bots the assured the? at the reqgues} of erie Campeny oF ics agents aamen and sobrogare 
Bi Mes et! amt clams sqacent sebere tn this Company at me * Payment ts ac amount net exceeding the com pard by thia Com 
on or 1 mt sunt to be bronght ia the assured ss mane Sart + ooanv’s eweonse aad the seecred turner agrees te render all 
ry oe aveistagce in the wesevgtion of sard cut oe swite Tie Mpa vos ‘ teable tor ames civ, ehh wth at ste nsent ous 
. led ft compromised et uthers, who mas de |.cdle ticre™ 
Vi IMPAIRMENT OF LIABILITY. Anv act or cereemem be be assured, echer here or after loss, wheregy ane cgnt © 


De assured © cocever the full calme of or amuunt of damage ctv pt ope oo hot oe in ure] ard pisated heteunder against any cance 


Basiee of viner party lable therefor, ia released, smpaitedd or Jest. she enue: ch a ge ice nul end vend. bur the insures a right ww ret 2 


or recover the premium shall aut be affected. The assurrd may oceeves without coeds e to ehie ineurame, accept the ordinary be! 

» tt by verriere wherehs the th Welite of any railroad wl uprese to mp. s hanited ty $50} on any shoement her ot les 
Waa PA ia o tute. Mee um any sh moe re ese ot HOE Ibe at! atere | the bah. 8 oot pit Twiatee of rer us 
Imited (noe less than $5000 om cach case or shipping package 


1 ASCERTAINNENT OF LOB Th. Compan: shall hats’ hewon! he va ne of the mer hanmlue insured Seren. = © 
Baw -ertad herein, and the arnnwe of loss or damage shail be ascents re (oor estomated a cording 12 sh salee with proper ledwi non 
{ -ereviate a, however caused, aad shall wm my event excred what )t sould thew. «1 ine « sured to repaw af repiace the same wah 
fe! Whe bind and qualty: sand ascertainment or catimate whol! ee mate by i) assure! and the Company, tthe, Lffer, then 
Roepe 0 8 ay heremater provided and, the amount ot lose a demae has: gy bes: "hue deternuned, tre sum for which this Company 
ie lesble pursuant te (#19 policy shall be payable sinty Jays atter due © © ss erta wnt mate ant satieia tory pred ol the Ines 
hare heen received by thee Company ia accordame with (he term. 8 fie eo tehal Me 8 ea Reeever, with this Compary, to take 
oll of ane eart ot whe art. ‘ee at such ascertaime! of afprame salto aad a.eu to tepats us crplace thy property lost or damaged with 
MOT ot ony wikes aed gaesit) sitha @ resennahte come on giving noe within tiiety dayy atter rece pl ui che prot liere a required, of 
» ft otins to 4a het there can be Bo sabandunmem Mm Mis Come ) > the property descr hed. 
if APPRAISAL. (ae the event of disagreement ai.to.ih> affiownt of}o.5 the same shall. as ahewe proww'ed he awertalnedl Ly ie. 
} aepricut, and disinterested apprasuers, the assured aad this Company ca h apbecting une. aad the teu er nosen shall fret select a 
m:etent and disinterested umpire ; the appraisers tugether shall then cetmate and agpeacse the boss stat mg separately the svuad value 
aa) damage. avd tasbng to agree shall submit their d:'ferences to the umpire and the award in writing of any two shall determine the 
ameurvnt of such kiss: the parties thrrety shall pay the appraisera respectively selected by them, and shall bear equsily the expense of the 
a>pratsal and umpire. 
14. REINSTATEMENT. Evecy claim paid herevader reducea the amount of insurance by the sum so paid, but it is a conditiuet 
{ this polecy that in the event of loss, the sasured agrees tu pay the insurer additional premiom of premiuins at pro rata rates, on the 
amount of such loss sad to reinstate the full amount of this policy, such reinstatement ty take effect sivrrd atrly upon the occurrem 
A@hih werasiencd the hose, and the charges therrior to be made from such date. 
1S CANCELLATION, This policy shall be cancelled at any time St the request of the assurel, of by the Company by greeny 
htieen (15) days’ matice of canceilation Ef this policy shall be cancelled as hereinbefore proveded, or becume vd of cease, the premiur 
having actually been paid, the uoearned portwa shall returned on surrender of this pol-cy, this Company retainiug the customary short 
rate escrpt that when this ome is cancelled by this Company by giving accare tt shall retain only the pro rats premium Notice of can- 
teliation mated to the last known address of the assared shall be a sufficient aetee othe check of tho Cuompsay, of its agenta, when 
similarly mailed, shall be s sufficeemt tender of aay encarned premuum 
16 SUIT AGAINST COMPANY. No seit of action on this policy for the cevovery of any claun shall be sostainable in any 
court ot law of equity aless the assured shall have folly complied with all the reye:rements of thes policy. nor unless commenced within 
twrlie months ecat after the happening of the loss. provided that where such lmtation of time is prohibited by the laes of the state 
where the policy is eeeed, thea, ig that event. ao sait or action under thie policy shall be sustainable unless commenced within 
the sharte:-? leanentinn permstted undst the lows of suck state. ran 
1? AGENT OF ASSURED. {( any party or parties other than the assured hase procured this policy. or any renewal thereof. 
Of any eadorsrment thereon. they shell he deemed to be the agents of the assured and not of tha Company in any and all traasactions and 
fepreseatatiane relatung to thes macraare. 


- W. sQSiIGHMENRT OF POLICT. Thin palicy whall be old if aviigned of treasfercad without the written consent of this Company. 


is eck wt thet BM st Ladi 
EMISM MEMORANDUM) cccsvcicsstisrievpan ote, severing the prosetry memes hercar,, set i Mente ear eae 


td, pubject to the clavsiticetions sad taritts le effect on the dete vf the recoup? by the carrier of the property dercribed In the Original Bill wf Ladiog, 


pee EXCHANGE LEMON fetal al COMPANY 


thad be'ew mi apenrent rw ender carers ne owed certer omit rates ¢ ot carb ares oa: ony “tone ore Se eter a ne sy ator 
Fearet eo BEC Me ey PEED OF RPE OM pares sy as yere (0 me a * me oe * Frome ee Gin ee 
save Ce mem pegs mer wares aes = 7 “ . , eocte wom © ony 
. ct wee on “Ue Ls - Lod wn a oy os io eer + Se dus hored 

me 6 ra) wee wpe) ee Dm Ce mie Bre wee ee 


r ey me a ne wh we eres oad celine te vd Ret creeafent ae teen iacerestlf rer ea uO pinecone’ tarot wher piven as resent 
4 wren Gnd ctadiives qe hareiy agreed w by Ge chipper cos orev pied te bimeell ood 


At CORONA Calif. . May 30 y9_50_ Customer's Order No _ 
Santa Fe Reilwa Company _ 
\ Exchange Lemcn Products Co. Shippers Mo. LETE 


Mail of street aidress of comugnee —For px purposes of notification only. ) 


| te ZCrooks Termin al Warehouse ©o. Term ac "lege 1°O? Union Street 


- Sestinat Kansas City Stateof__Missourl County of 


Santa Fe-UP Deli very 


a wee039 - 4 os 456¢340 Car trivia SFRD __ Car No.__}_ 407 = 
a ——__= ae —aSsSe OT Se eae SS Tarel a? feck —— _—_—_—_—_—_$<$—< 9 
| DESCRIPTION OF ARTICLES, SPECIAL MARKS ANO. EXCEPTIONS _ (Sub isin _or Rate came Subject to section 7 of condi- 

as. : tons of applicable bill of lading, 

_Bbls. Citric eid 1 (Dry) | = /—__—__ —____ rf this shipment 15 to be delivered 

Kegs | | Citic Acid (Dry) NITNITYALLY ICE, DO NU RE=_ CEP : Pad , to the consignee without recourse 

Bbls. Citrus Pectia (Dry) on the consignor, the consignor 


———, sheil sign the following statement. 


_Dreme Citrus Pectia (Dry) "REGISTE. FOR ST EA IN TRANSIT? 
| 


— The carrer shal! not mabe 
Kegs ¢ Citrus Pectia (Dry) 


E | delivery of this shipment without 
Cases Citrus | Pectia (Ory) "VENTS CLOSED Tc DESTINATICU® | payment of freight and ell other 
= eS | lawful charges, 
_Bble. Sodium Citrete (Ory) | | | 
_Droms Eescatsal Oil = co 
Casce Essentio! Oil (in tin) { 


Signature of Comaignor) 
_ Bits. Crue Feu Jeice 


Kegs Citras Fruit Juice 4G ) | ie charges are fs be Pees 
- - STS | rte oct stamp here, ° 
_Cases Citrus Fruit Juice ith Sucar Added 66990 Preaaid.”” 


Cases Citrue Fruit Juice (Frosen) r », To be prepaid 


Rece.ved $ 


1O apply in Grepavment of tne 
chai ges on tne property cescrited 


WE CEFTIFY “HIS TC SE A TRUE AYD 


1 - hereon, 
[a CORREC™ COTY " THE “FIGINA! : - bs. 
es BILL CF LADING : a» a 
= —— AM t wher 
:a _ EXCHANGE LEMCK F> 
a : , ee oe 
7 c Jr’ Di d, 


| i 
- ee ee — ——_—_— 
f ' 
' 
: se ——— &: 

" = — ---— 
[Wie shipment wvves tecween tac ports By a rorriee by ester, the law requiccs that tor bul of laamg hall stste whether Wb “ecrewe’s oe sheeper's weight.” 
f RIG” E—Where the sate 13 omyentent on valuc, shippers are required to state specetics » anowr ts 5 the acted or wc ared vase of toe nrcierty 
uJ yd er deciored veluc cf the preperty hh herby 
'p Mated by the smenper te be mor enceed ng pee = 


RXCHANGE LEMON PRODUCTS COMPANY, § Shippers ¢ C 
gent 


Per. 


nt post-office eddress of shippers: Corona, Calif. 


| 


| 
| 


31-50 Vv0#6118 | 


‘ 
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY-Coast Lines 
PREPAID FREIGHT BILL— ORIGINAL 
FREIGHT BILL NO. 147 

MITIALS AND NUMBER SFRD 11,07 CATE MAY 30th 1950 “nr ATRSF 619 

“STATION STATE FROW STATION ‘A 
KS CITY MO 1252h CORONA CALIF 
{ SHIPPER EXCHANGE LEMON PROD CO 
LEN AT&SF 


UN PAC DEL'Y 


To THE ATCHIS(.N TOPEKA AND SANTA FE RAILWAY CO. COAST LINFS Dr. 


| : For Charges on Articles 10 be Transported 


ANGE LEMON PROD co % 


CROOKS TERVINAL NAREFOUSE 


gerding icing, Ventilation, Heotiog, Milhieg, Weighiag, Ete.) 


JITIALLY ICED AT SANPERNARDIND 
) NOT REICE RULE 2L0 


ZEP VENTS CLOSED TO DSSTINATION 


: OUSCRIPTION OF ARTICLES AND MARRS *| WEIGHT CG FREIGHT “ADWANCES eee a 
SES CKTRUS FRUIT JUICE LAs 66990 le31l | 877.57 
SUGAR ADDED REFRGN 15 87 
1$00 LBS ICE LOL T) 23.23 
OISTERED FOR STORAGE IN TRANSIT SWG 60 917027 
TAX 27052 
#1878 ELF ORUER | “Oe 19 
#319 | 
| e 
ra | 
| 
| 


RTIFY THIS TO BE A TRU" AND CORRECT COPY OF TH: IGINAL PREPAID FREIGHT BILL 
‘ awe” EXC TANG LEMON PRODUCTS, COMPANY | 
A : 
BY OT He — ; 
i = B _ HORDEN, Wey oue MANAGER 


1 Tax ————— = 


ie 


: 4 Total to Collect = | = 
dPayment_. 


jee ee ee erent 
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PAE BIT C 
Freight Tariff No. 403-B 


a1 *% ¥ 


Note 3.—A transit station which is intermediate 
between origin and final destination via any au- 
thorized route in the applicable rate tariff will be 
considered intermediate between origin and final 
destination via all other authorized routes over 
which the same rate is applicable in the same rate 
haritf. 


* ¥% * 


Rules Governing Transit Privileges on Canned or 
Preserved Food Stuffs Shown Herein 


Item No. 55—Subject: Application. 


(a) The transit privileges will applv only 
on shipments that are completely unloaded from 
cars at transit station and only when loaded out 
of the same transit house into which the ship- 
ment was originally placed except in the case of 
an actual transfer as provided in Item 115, 
paragraph (a) thereof. 


(b) Transit Privileges will Not apply on 
shipments forwarded from transit houses to 
points within the switching limits of the transit 
station. 


(c) Not more than One stop for transit 
privilege will be permitted between origin and 
final destination of the transited shipments. 
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Eachange Lemon Products Company 


Item No. 60—Subject: Terms, Definition of. 


(a) "The terms ‘‘Carrier’s Agent’’ or ‘‘Car- 
riet’s Representative’’ includes Western Weigh- 
ing and Inspection Bureau, or other supervising 
agency of the carriers. 


(b) The term ‘‘Freight Bill’’ will also in- 
clude Tonnage Credit Slips as defined in Item 
160. 


(c) The term ‘‘Point of Origin’’ means the 
point from which the local (flat nor propor- 
tional) rate has been applied. 


(d) The term “Transit Rate” meang 
through rate from point of origin to destination, 
authorized in tariffs lawfully on file with the 
Interstate Commerce Commission on interstate 
traffic applying on shipments accorded transit 
privileges. 


(e) The term ‘Transit Station’’ means sta- 
tion at which transit privileges are granted. 


(f) The term ‘‘Non-Transit’’ means com- 
modities originating at the transit station or 
commodities for which no freight bills are sur- 
rendered. 


Item No. 65—Subject: Recording of Inbound 


Freight Bills. 

(a) As evidence of intention to make use of 
transit privilege, inbound paid freight bills cov- 
ering tonnage received at the transit station 
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must be presented to the carriers’ agent for re- 
cording within 30 days from date of inbound 
freight bill issued at transit station. 


(b) When freight bill is presented for re- 
cording, agent of the carrier must stamp or 
write thereon ‘‘Recorded for Transit,’’ date 
and sign the endorsement and make record of 
the freight bill. 


(ec) Freight bills must be recorded sepa- 
rately according to the commodity which they 
represent. 


(d) When, for any reason, the shipper de- 
sires to retain original freight bill, duplicate, 
thereof, will, upon request, be issued by the car- 
rier’s agent, which may be used in heu of the 
original. In all such cases the original must be 
stamped or endorsed ‘‘Not Good for Transit’’ 
and the duplicate ‘‘Good for Transit.’’ [67] 


ae x * 


Item No. 75—Subject: Furnishing, Storage, Facili- 


ties, Loading and Unloading. 


Storage facilities must in all cases be fur- 
nished by consignee or his authorized agent and 
all loading and unloading of shipments must be 
done by and at expense of consignee or his 
authorized agent. 


tItem No. 80—Subject: Rates and Charges to Be 


Applied. 


(a) The tariff rate from point of origin to 
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transit station will be assessed and charges col- 
lected accordingly. 


(b) Rates from transit station to destination 
will be the difference between the rate assessed 
to the transit station and the transit rate ap- 
plicable from point of origin to destination (see 
Paragraph c), plus additional charge, if any, 
for additional service, on basis of the transit 
weight, as authorized in lawfully published 
tariffs on file with the Interstate Commerce 
Commission. 


(c) The through rate to be applied shall be 
the applicable rate in effect on date of ship- 
ment, viz. : 


1. From point of origin to destination on the 
commodity into or out of the transit station, 
whichever is higher, or, 


2. From point of origin to transit station on 
the commodity into the transit station, or, 


8. From transit station to destination on the 
commodity out of the transit station, whichever 
is highest, plus transit charge and any other 
applicable charges, if any, as provided in tariff 
of carriers’ parties hereto or their agent’s law- 
fully on file with the Interstate Commeree Com- 


mission. [68] 
x ay ae 
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Supplement No. 25 to Freight Tariff No. 403-B 
Rules Governing Transit Privileges Shown Herein 


Rule 


- % 


Item No. 70-I—Subject: Time Limit. 


Note 10—The time limit of freight bills cov- 
ering shipments of Frozen Berries, Fruits and 
Vegetables and other articles as described in 
Section 2 of Item 50, transited at St. Louis, 
Mo., which under the provisions of this item 
or prior items, expire with or after September 
14, 1949, but not later than September 29, 1949, 
is hereby extended for an additional period of 
one (1) year but not more than two (2) years 
from the date of billing from point of origin. 
Such freight bills must be presented to the ear- 
rier’s agent prior to the expiration date and 
endorsed to secure additional time. For this 
extension an additional charge will be made 
equal to the difference in the rate in effect on 
date shipment left original shipping station and 
the rate in effect on date shipments leave the 
transit point, plus one (1) cent per 100 pounds 
for the extension. (Not Subject to Tariffs of 
Increased Rates and Charges Nos. X-162-166 
Series Nor to Tariff of Increased Rates and 
Charges No. X-168-A as described in Item 
X-162-6-8, or successive issues thereof.) 


* * * 


[Endorsed]: Filed March 25, 1954. [75] 
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OFFER OF PROOF 


The ruling of the Court, at the pretrial hearing 
on October 5, 1954, that no triable issues of fact 
exist in the above-entitled matter, precluded De- 
fendant, Exchange Lemon Products Company, from 
offering any evidence in the case. Therefore, pur- 
suant to permission granted by the Court at said 
hearing, defendant hereby submits its written offer 
of proof in said case. 


Defendant Hereby Offers to Prove the following 
facts, by and through the testimony of the witnesses 
herein indicated, and hereby represents to the Court 
that 1f said witnesses had been called and allowed 
to testify, their testimony would have been substan- 
tially as herein set forth (the same being substan- 
tially the form of statements of such witnesses 
taken in the course of preparation for trial of said 
matter): [80] 


TESTIMONY OF TOM BORDEN 


Q. Please state your name and address. 

A. Thomas C. Borden, 1090 East Second Street, 
Noreo, California. 

Q. What is your occupation ? 

A. Traffic Manager for Exchange Lemon Prod- 
ucts Company. 

Q. What do your duties consist of as Traffic 
Manager of Exchange Lemon Products Company? 

A. Routing and shipping of all products from 
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our plants at Corona and Covina, obtaining the 
facilities of warehouses at points distant from 
Corona, handling all rate cases or rate application 
with the carriers and other factors incidental to 
those. 

Q. Are you the only person in your department 
or are there others? 

A. At the present time there are 12 others in my 
department. 

Q. When did you first become the Traffic Man- 
ager of Exchange Lemon Products Company? 

A. In January 1, 1941. 

Q. And what did you do prior to that time? 

A. Prior to 1941 I was in various types of busi- 
ness. I was in the warehouse business in Sterling, 
Colorado, for seven years. 

Q. Calling your attention to a document marked 
Exhibit A, and attached to the pretrial order in 
this action, which is an insurance policy of The 


Home Insurance Company issued to insure the Ex- 


' 


| 
or preparation? A. Yes. 


change Lemon Products Company, I’ll ask you, Mr. 
Borden, if vou recognize this policy? 

A. I do. 

@. Did you have anything to do with negotiation 


Q. Did you know Mr. James 8. Jennings? 
A. Yes, I did. 
@. To your recollection, when did vou first mect 


Mr. Jennings? [81] 


| <A. I met Mr. Jennings in Mr. Hall’s office prob- 
ply — 
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Q. Who is Mr. Hall? 

A. The former General Manager of Exchange 
Lemon Products Company. 

Q. Please continue. 

A. Mr. Hall introduced Mr. Jennings to me pos- 
sibly three or four years prior to the time that this 
policy was issued. 

Q. Did you have any dealings with Mr. Jennings 
at that time? A. Not particularly. 

(). Do you recall when this particular policy was 
discussed, if it was discussed, between yourself and 
Mr. Jennings? A. Yes. 

Q. When was that? 

A. AsTI recall it was the latter part of January 
or the first of February in 1946. 

@. How were negotiations for the policy (Ex- 
hibit A) commenced, if you know? 

A. Mr. Jennings contacted Mr. Hall first. 

Q. When did you first hear of the policy or of 
the proposed policy? 

A. The latter part of January or the first of 
February, 1946. 

@. When was the first time you talked to Mr. 
Jennings about it? A. At that time. 

q@. And where did the first meeting take place 
at which you talked to Mr. Jennmgs about the 
policy? A. In my office. 

Who was present at that meeting? 
Mr. Jennings and myself. 

Was Mr. Hall present? 

No, Mr. Hall was not present. 


POPS 
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@. Was anyone else present other than yourself 
and Mr. Jennings at this conversation ? 

A. No. [82] 

Q. Can you state in substance what was said by 
Mr. Jennings and what was said by you at this first 
conversation ? 

A. Myr. Jennings mentioned that he had dis- 
cussed with Mr. Hall a transportation policy which 
would cover all of our needs and Myr. Hall had told 
him that the proper person to discuss it with was 
me and that after we had arrived at some conclu- 
sion that he would take it up again—that he would 
take it up again with Mr. Jennings. Mr. Jennings 
explained the situation to me about the different 
forms of transportation policies and that he had a 
special form 

Q. May I interrupt you now? Don’t say that he 
explained the different types of policies. That’s a 
conclusion of yours as to what the substance of what 
he said was rather than saying what he said. Did 
he talk to you about a particular type of policy, 
and, if so, what? 

A. He mentioned a poliev that would cover all 
phases of our transportation. 

Q. What else was said by Mr. Jennings at that 
time ? 

A. That this type of policy which he proposed 
would cover our products from the time they were 
loaded in the railroad car until they were delivered 
either to the customer or to a destination ware- 
house. 
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Q. What do you mean by destination warehouse? 

A. Destination warehouse is one from which 
merchandise is delivered directly to the consumer 
or the retail merchants or to large industries. 

Q. Is there any other type of warehouse? In 
other words you use the term, ‘‘destination ware- 
house.’’ Does that mean a warehouse different from 
any other warehouse ? 

A. Yes. There are transit warehouses. 

Q. What do you mean by transit warehouses ? 

A. ‘Transit warehouses are strategically located 
in various parts [83] of the country where mer- 
chandise can be moved from one point, stopped in 
transit while still in the due course of transporta- 
tion, and stored until at a future date when the 
demand or market is ample to take care of the 
product. 

Q. Well, actually, Mr. Borden, these transit 
warehouses are storage warehouses. What is the 
difference between those and what you eall destina- 
tion warehouses? Aren’t they actually the same? 

A. Physieally, yes, but actually a very complete 
system of records is kept of all merchandise that 
are placed in transit warehouses so that at a future 
date when the shipper desires to forward his mer- 
chandise on to its ultimate destination he can do so 
without being penalized with an arbitrary rate. 

Q. What do you mean by being penalized with 
an arbitrary rate? 

A. The difference between the through rate from 
the point of origin to point of final destination and 
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the rate from point of origin to the transit point 
and then the rate from the transit point on to desti- 
nation. 

Q. Did Mr. Jennings make any reference to 
these transit warehouses at the time of your first 
conversation with him? A. Yes. 

Q. What did he say regarding transit ware- 
houses ? 

A. He said that up to that time although we had 
not used the storage in transit that in the future 
our business might be such so that we would require 
storage in transit. 

Q. Did he say anything regarding whether or not 
the policy which he proposed would cover goods 
while stored in transit? A. He did. 

Q. What did he state in that regard? 

A. He said that, as we were growing, it would 
be necessary for us to have a policy that we would 


be amply covered and secure in knowing that our 


- merchandise was well taken care of, [84] regardless 
_ of where stored. 


Q. And did he say that this transportation 


policy would cover that risk? A. He did. 


Q. Was there anything else stated at vour first 
meeting with Mr. Jennings? 

A. Not that I can reeall. 

Q@. Did you have any subsequent conversations 
with Mr. Jennings regarding this policy? 

A. Yes. 

Q. When was the next conversation that you had 
with him? A. Possibly two weeks later. 
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Where was that? 

That was on the telephone. 

And you were where? 

I was in Corona. 

And he was where? 

At his office in Glendale. 

What was said on that occasion by you and 
iat was said by him, in substance? 

A. Mr. Jennings said that he had the articles 
drawn up that he thought should be incorporated 
in the policy and that he read them to me over the 
telephone. 

®. Were those the same provisions that are con- 
tained in the typewritten portion of the policy? 

A. Substantially, yes. 

Q. And what did you say? 

A. I told him that I would like to see them be- 
fore they were added to the policy. 

Q. Were they sent to you? 

A. Mr. Jennings brought them out on one of his 
trips a short time later. [85] 

Q. Did you talk to him at that time? 

A. I did. 

Q. What did he say then? 

A. He said that he was not sure whether The 
Home Insurance Company would accept these pro- 
visions as a rider to the policy but that he would 
do his best to get them to do so. 

Q. Did he give you a copy of the rider at that 
time or proposed rider? A. No. 

Q. Did you look at it at that time? 


EB O>OPOPO 
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A. I did, and he explained it to me. 

Q. Did he say anything at that time with regard 
to storage in transit? 

A. No more than he had previously. 

Q. Did he repeat what he had previously said? 

EA ies: 

Q@. And that was what? 

A. That this would cover our merchandise from 
the time it was loaded in Corona until it was de- 
livered at final destination. 

Q. And he used that term final destination ? 

A. That’s right. 

Q. Did he make any specific reference to the 
fact that it would include in transit storage? Or are 
you implying it simply from his use of the term 
final destination ? 

A. No. Mr. Jennings used the words storage in 
transit. 

@. And what did he say in that regard? 

A. That this policy covered all merchandise from 
the time it left our shipping point at Corona, stored 
in transit and until delivered at final destination. 

Q. Mr. Borden, did you notice the provision in 
the typewritten portion of the policy which states, 
“This policy covers while on docks, wharfs, piers, 


_pbulkheads, in depots, warehouses, [86] stations 


and/or on platforms, but only in due course of 


transit and not if such property is in storage’’? 


A. That’s right. 
Q. Did you ask Mr. Jennings about that latter 


. part, ‘‘not while such property is in storage’’? 
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A. I did not. 

Q. Did he comment with regard to this particu- 
lar provision, in other words, did he point out that 
provision and say anything? 

A. Not that I remember. 

Q. Was any particular comment made with re- 
gard to the use of the term warehouses in the provi- 
sion that the goods were covered while in, among 
other things, warehouses? That is at the time you 
looked at the rider did he point to it or did you 
point to it and have anything to say in regard to it? 

A. He said that that covered all phases of our 
transportation or that would cover all phases of our 
transportation. 

Q. That’s looking at the word warehouses or 
looking at the whole rider? 

A. At the whole rider. 

Q. Did you have any further conversation with 
Mr. Jennings regarding this policy? 

A. Only on the telephone. 

Q. Do you remember those conversations ? 

A. He called me possibly the middle of April and 
told me that he had not received the policy back 
from The Home Insurance and that he was a little 
dubious if the company would accept the rider. 

Q. Did he comment with regard to any particu- 
lar portion of the rider? A. No. 

Q. Did he state what he was worried about the 
company not [87] accepting ? 

A. Fe said that the reason he was doubtful was 
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that the policy was all-inclusive and they might 


figure it was a one-way deal. 
@. Did you have occasion to talk to him at any 


subsequent time? A. Yes. 


Q. When was that? 
A. A short time later he called me and told me 


the policy had been returned and that he would 
bring it out to Corona. 


Q. Did he bring it out to Corona? 

A. He did. 

Q. And is this the policy he brought out? 

Ae Thateseneht. 

Q. Now, is the transportation rider, as it ap- 


pears on this typewritten portion of this policy, 
identical to the form which Mr. Jennings originally 
showed you? A. Yes. 


Q. You say it is identical. Do you have a copy 


of the original form he submitted to you? 


A. Only the one that is in this policy. 
Q. When he came out and had a rider he was 


| going to send back to the company, do you know the 
company accepted that rider or did the company 
make changes in the rider? 


A. I cannot answer that. 
Q. Did Mr. Jennings indicate that this was the 


same rider which A. He did. 
 Q. He said they have accepted the rider which 
he prepared ? A. Identically. 


Q. He expressly represented that to you? 
A. That is correct. 
Q. As far as you know, is there any difference 
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between the rider which appears on this policy and 
the one which he showed you? [88] 

A. There is not. 

@. Did you review this rider when the policy 
was received ? A. I did. 

@. Was anything further stated at that time 
with regard to the question of whether the policy 
insured goods while stored in transit? 

A. No. 

Q. Mr. Borden, are there other persons situated 
similarily to yourself, that is, traffic managers, with 
other companies ? 

A. Yes; all large shippers have traffic managers 
or persons performing such duties. 

Q. Are there any associations or trade organiza- 
tions of traffic or transportation personnel ? 

A. Yes. Traffic clubs, transportation clubs. 

Q. Are those on a local or national level? 

A. They are on both. Local clubs are generally 
affliated with the Associated Traffic Clubs of 
Amerie¢a, 

Q. Are there any trade publications of the trans- 
portation trade? 

A. Yes; the chief of which is the Traffic World. 

Q. Is that a national publication? 

A. It is. 

Q. What does it contain? 

A. It contains court decisions, decisions of the 
Interstate Commerce Commission, and pertinent 
facts and information relative to different modes 
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and types of transportation which is of interest to 
the traffic man only. 

Q. During the period from 1941 to the present, 
was Exchange Lemon Products Company engaged 
in the transportation trade? A. Yes. 

Q. Would you amplify that answer? 

A. By way of illustration, in 1953 we shipped 
approximately 950 cars of products in interstate 
commerce by rail carriers; [89] in 1946, 125 cars. 

Q. Mr. Borden, is there any peculiar trade usage 
or meaning in the transportation trade of which 
iyou are aware for the term “‘transit’’ or ‘‘in 
transit’’? A. Yes. 

Q. Would vou state what that meaning is? 

A. The term is used generally to apply to goods 
shipped or held pursuant to transit provision of 
the railroad freight tariffs which are lawfully on 
file with the Interstate Commerce Commission. 
Thus, goods are referred to in the trade as being in 
transit until they reach their final destination, from 
point of origin to final destination. 

Q. Now, Mr. Borden, with respect to the loss 
upon which the claim of Exchange Lemon Products 
Company in this litigation is based, are you familiar 
‘with the proof of loss which was filed with the 
, insurance company and which is attached as Exhibit 
A to the Answer to the Complaint? A. Tam. 

Q. Mr. Borden, I note that of the one hundred 
sixty-odd thousand dollars worth of product for 
which the claim is made in excess of $128,000.00 
was in fifty-gallon barrels. It is referred to as No. 
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323, Calamona concentrated lemon juice. Could you 
explain what that product is and the circumstances 
under which it was held at Crooks Terminal Ware- 
house ? 

A. Our product, No. 323, 1s preserved with 
sulphur dioxide and is a concentrated lemon juice 
which was produced for one customer only, located 
in Chicago, Illinois. This product had to be pro- 
duced at the time we had sufficient supphes of raw 
material to insure this customer of an ample supply 
the following season. When this product was pro- 
duced in 1950, we had an ample supply of lemons 
come in the latter part of the summer and early 
fall, so we were able to produce a [90] substantial 
amount of his requirements several months prior 
to the time it was needed. Due to lack of storage 
facilities near our plant or at our plant, it was much 
more economical to store in transit at Crooks 
Terminal Warehouse at Kansas City to be for- 
warded on at a later date and as ordered by this 
customer. 

@. Were there no firm shipping instructions or 
orders on this product at the time of its destruc- 
tion ? 

A. No. There were no orders for this merchan- 
dise at the time, although there was a definite un- 
derstanding between the two companies relative to 
the mininum amount of concentrated juice that 
would be required during the following season, and 
that we were to supply the necessary concentrate. 
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Q. Were these barrels marked in any particular 
manner so as to designate them to the one customer ? 

A. These barrels had their heads painted white 
and stenciled Puritan Company of America, Chi- 
cago, Illinois. 

Q. Puritan Company of America is the one cus- 
tomer you referred to? A. That is correct. 

Q. Now the balance of this claim is a product, 
No. 319, being 5,942 cases. What is that product? 

A. That is a concentrate for lemonade packed 
in small tins for the consumer trade. 

Q. This product then could just as well been 
sold in Kansas City as any place else? 

A. Yes; some of it was sold in Kansas City. 

Q. Do you mean some of the products out of 
Crooks Terminal Warehouse was sold in Kansas 
City? A. That is right. 

Q. Doesn’t that mean that that product had 
reached terminal storage in Kansas City? [91] 

A. No; not that portion. 

Q. Would you explain your answer? 

A. When products are shipped to a transit 
point, a record is kept by the carriers or an agency 
designated by them for keeping records of all transit 
merchandise entering that locality. It is permissible 
to release any portion of any transit tonnage by 
advising the carrier of the amount to be released 
but any amount that is released cannot be reinstated 
into transit tonnage again. When this tonnage is 


released in a warehouse, tt is immediately placed 
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with distribution stocks separate from the tonnage 
remaining for transit purposes only. 

Q. In other words, the transit tonnage is physi- 
cally segregated ? A. That is right. 

Q. Who is the agent of the carriers for purposes 
of registering transit stocks in Kansas City? 

A. Western Weighing and Inspection Bureau. 

Q. And were all of the stocks covered by your 
claim at the time of their destruction registered 
with Western Weighing and Inspection Bureau as 
transit goods? 

A. All the stocks that are in this claim were 
registered with the Western Weighing and Inspec- 
tion Bureau as being in transit at that time. 

Q. Did you, in fact, suffer loss to any similar 
products in Kansas City at that time, which loss 
was not included in this claim? A. Yes. 

Q. And why were those stocks not covered by 
this claim ? 

A. Because they were distribution stocks and 
were not in transit. 

Q. When you say they were not in transit, you 
use the word in what sense? 

A. hat they were not still in the due course of 
transportation as interpreted by the trade. [92] 
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@. Will you state your name and residence ad- 
dress ? 

A. C.S8. Connelly. I reside at 3470 Berry Drive, 
North Hollywood. 

Q. And your occupation, Mr. Connelly ? 

A. General Traffic Manager for the Carnation 
Company. 

Q. That is in Los Angeles, is it? 

A. Yes, sir; in Los Angeles. My office is in the 
Carnation Building at 5045 Wilshire Blvd. 

Q. How long have you held that position, Mr. 
Connelly ? 

A. I have held my present position for the past 
fifteen years and prior to that time I was Western 
Traffic Manager for the Carnation Company in 
Seattle, Washington, and prior to that I was Gen- 
eral Traffic Manager of Albers Milling Company 
and held that position at the time Carnation Com- 
pany purchased the Albers Milling Company. 

Q. Do you have any experience in the transpor- 
tation trade prior to the time that you went with the 
Albers Milling Company ? 

A. Prior to the time I was employed by the 
Albers Milling Company I was with the United 
States Railroad Administration. 

Q. During what period of years was that? 

A. I left the Railroad Administration in May, 
1923, to take employment with the Albers Milling 


Company on June 1, 1923. 


Q. Would you state generally the nature of your 


duties at Carnation Company ? 
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A. Ihave full supervision of all matters pertain- 
ing to transportation. That includes raw materials 
brought into the plants, the outbound products, 
warehousing of the outbound products. In fact, 
everything that pertains to our transportation comes 
under my supervision. 

Q. Is your type of business such that there is 
an association or grouping of transportation men, 
that is, is it an occupation or trade which has men 
in similar positions in other companies? [93] 

A. Yes. 

Q. And do you have associations of traffic men 
in the United States? 

A. We have the national organization known as 
the National Industrial Traffic League and the mem- 
bership of that league is composed of men who oe- 
ecupy positions simila? to mine in other companies 
throughout the United States. 

@. Are there any publications put out particu- 
larly for or by traffic men? 

A. Well, the league puts out a weekly bulletin 
showing important happenings in the transporta- 
tion field during that week and they also put out 
another publieation called the Legislator which 
deals with changes in legislation affecting trans- 
portation. The Traffic World is a national publica- 
tion devoted to transpoitation and is largely read 
by the traffic men throughout the country. 

Q. Mr. Connelly, among traffic men engaged in 
the trade, is there any generally accepted usage of 
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which you are aware for the term ‘‘transit’’ or ‘‘in 
transit’’? 

A. Yes; we generally use and interpret the word 
‘“transit’’ as meaning goods shipped subject to the 
transit privilege. 

Q. Would you explain briefly what you refer to 
by “‘transit privilege’’? 

A. Yes. I will take grain, for example, and 
transport the grain to a storage or milling point 
and under the railway tariffs the shipper is 
privileged to unload the grain and record the in- 
bound freight bill covering that grain for what is 
Known as a transit privilege. Under the transit 
privilege, the shipper or owner of the grain ean 
mill the grain or clean it or something of such sort 
and then reship it to another destination and, under 
the tariff governing the transit privilege, the ship- 
per is accorded the through rate from the [94] 
origin of the grain to the final or ultimate destina- 
tion. The tariffs sometimes make a charge for the 
privilege and sometimes no charge is made, depend- 
ing on the circumstances. 

Q. Is the transit privilege restricted to stoppage 
for processing or reprocessing of the goods? 

A. No. Transit privileges cover a wide number 
of uses at the stoppage point. I would say the fabri- 
cation of iron and steel articles, or storage of canned 
goods, are among other normal transit uses. The 
transit privileges cover a host of different opera- 
tions at the transit point. The particular transit 
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privilege is dependent upon the provisions of the 
specific applicable tariff. 

Q. ‘To your knowledge, Myr. Connelly, is this 
trade usage of the term ‘‘transit’’ of general and 
widespread notoriety among traffic men? 

Ae Yes. 

Q. At this time I would like to ask you a hypo- 
thetical question—that is, a question based on a 
hypothetical set of facts, which I would like you to 
answer on the basis of your experience and knowl- 
edge in the specialized transportation field in which 
you work. 

Assume that X Company is a California shipper 
of substantial quantities of consumer goods through- 
out the United States. Y Company, in Chicago, is 
one of the major customers of X Company. Y Com- 
pany is the only customer for the particular goods 
which it purchases from X Company, at least in 
the container here involved. Assume further that X 
Company ships a large quantity of the product 
normally sold to Y Company, together with some 
other general consumer goods, to a warehouse in 
Kansas City. All of the goods are shipped on bills 
of lading naming X Company as consignee and are 
marked, ‘‘Registered for Storage in Transit.’’ These 
goods [95] are unloaded in Kansas City, are regis- 
tered with the carrier’s agent as subject to transit 
privileges contained in the applicable tariff. Assume 
that they have remained in the warehouse for eight 
to twelve months and no shipping instructions have 
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been received, there being a two-year limit on the 
transit privilege in the applicable tariff. 

Now, with those facts in mind, assume that it be- 
comes material to determine whether the goods in 
question are ‘‘in due course of transit.’’ As the term 
is used and understood generally in the transporta- 
tion trade, can you state, in your opinion, whether 
those goods are ‘‘in due course of transit’’? 

A. I would say that the goods are ‘‘in transit’’ 
since the goods were properly registered under the 
tariffs for the transit privilege. [96] 


TESTIMONY OF HAROLD S. SCOTT 


@. Please state your name and residence? 

A. Harold 8. Scott, 627 Comstock Avenue, Whit- 
tier, California. 

q. And your occupation, Mr. Scott? 

A. Western Traffic Manager for the Quaker Oats 
Company. 

Q. Will you describe briefly the nature of your 
duties as Western Traffic Manager for the Quaker 
Oats Company ? 

A. My duties are supervision of traffic of the 
Quaker Oats Company, principally transit opera- 
tors. That includes all Quakers Oats Products, flour 
milling, feed mixing, also I have some dealings with 
Coast Fisheries, a subsidiary of our company, who is 
shipping canned goods. 

Q. How long have you been in the transporta- 


— tion business ? 


A. Since 1919, that’s 34 years. 
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(Testimony of Harold S. Scott.) 

Q. Have you been with the Quaker Oats Com- 
pany all of that time? A. Yes, sir. 

@. And how long have you been the Western 
Traffic Manager? 

A. I was appointed to that position February 1, 
1954. Prior to that time I had similar duties in the 
General Office of the Quaker Oats Company in 
Chicago. I was their top rate man in the Chicago 
Office which supervised transit all over the country. 

Q. Mr. Scott, in the course of your work in the 
transportation business, have you had occasion to 
familiarize yourself with railway rate tariffs and 
operations thereunder ? 

A. Sinee being with the Quaker Oats Company, 
that’s been one of my principal duties. I started out 
learning tariffs and before long was specializing in 
one territory and afterwards was given more or less 
eeneral supervision over traffic in all sections of the 
country. I’ve appeared before Rate Committees in 
regard to rate dockets and am very familiar with all 
transit practices. [97] 

Q. Are you familiar with the so-called transit 
privilege provisions of the railway freight tariffs? 

A. Yes, I’m familiar with the transit tariffs in 
all sections of the country, including Canada. 

Q. Do they follow a general pattern similar 
throughout the various applicable tariffs ? 

A. They do follow a general pattern. Usually we 
have followed the practice of trying to handle them 
more or less uniform throughout the country. 
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Q. Would you describe briefly what the operation 
of the transit privilege provisions of the railway 
freight tariff are? 

A. Well, under ‘‘transit’’ provisions in the tariffs, 
products are moved into a mill, warehouse, storage 
point or other manufacturing point and are un- 
loaded into such places and the freight bills are 
recorded and kept on record by the transportation 
companies until such goods are moved out to their 
final destination. 

Q. What is the purpose of establishing this tran- 
sit provision ? 

A. The principal purpose of transit is to main- 
tain competitive conditions in all milling sections. 
For example, the man at the terminal point would 
have an advantage over a man at an interior point 
without. transit. 

). Now, from an historical standpoint, do you 
know whether transit was originally for storage or 
for stoppage to process goods? 

A. From my recollection, the original transit was 

_ for taking raw products and converting them into 
_ products. The question of storage in transit has been 
"more or less opposed by the carriers on occasion and 
| they have tried to distinguish between storage and 
milling, but now, generally throughout the country 
all such transit involves storage, converting into 
products or otherwise shipping into and out of a 
transit point. [98] 
 Q. And by “storage in transit,’? you refer to 
what type of an operation ? 
| A. Storage in transit means a shipment of a 
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commodity or material into a point and reshipping 
the same material without otherwise treating it at 
the transit point. 

Q. Now you refer in your answer to the word 
transit to describe this practice of shipping, un- 
loading, processing or holding and then reshipping 
goods. Is this an abbreviation of your choosing or is 
it a generally accepted and understood usage of the 
word among transportation men? 

A. It 1s general usage among traffic men. 

q). At this time I would like to ask you a hypo- 
thetical question—that is, a question based on a 
hypothetical set of facts, which I would like you to 
answer on the basis of your experience and knowl- 
edge in the specialized transportation field in which 
you work, 

Assume that X Company is a California shipper 
of substantial quantities of consumer goods through- 
out the United States. Y Company, in Chicago, is 
one of the major customers of X Company. Y Com- 
pany is the only customer for the particular goods 
which it purchases from X Company, at least in the 
container here involved. Assume further that X 
Company ships a large quantity of the product 
normally sold to Y Company, together with some 
other general consumer goods, to a warehouse in 
Kansas City. All of the goods are shipped on bills 
of lading naming X Company as consignee and are 
marked ‘‘Registered for Storage in Transit.’’ These 
goods are unloaded in Kansas City, are registered 
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with the carrier’s agent as subject to transit privi- 
leges contained in the applicable tariff. Assume that 
they have remained in the warehouse for eight to 
twelve months and no shipping instructions have 
been received, there being a two-year limit [99] on 
the transit privilege in the applicable tariff. 

Now, with those facts in mind, assume that it 
becomes material to determine whether the goods 
in question are ‘‘in due course of transit.’’ As the 

term is used and understood generally in the trans- 
portation trade, can you state, in your opinion, 
whether those goods are ‘‘in due course of transit’’? 

A. I would consider those goods ‘‘in transit’’ as 
long as the bills remain recorded with the trans- 

| portation company and the shipper had shown his 

intention to ship them to a destination. 

 Q. Does your answer apply equally to the gen- 

eral consumer goods as to those normally produced 
for Y Company? A. Yes. [100] 
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TESTIMONY OF JAMES 8S. JENNINGS 


(Excerpts from deposition taken at Glendale, 
California, March 24, 1954, at the request of 
counsel for Plaintiff, The Home Insurance 
Company. ) 


JAMES S. JENNINGS 
having been first duly sworn, was examined and 
‘testified as follows: 


Direct Examination 
By Mr. Menzies: 


Q. Will you please state your name, Mr. Jen- 
nings? A. James 8S. Jennings. 

Q. What is your business or occupation, Mr. 
Jennings ? 

A. J am retired through disability. 

Q. At one time were you an agent with the 
Home Insurance Company in New York? 

A. I was. 

Q. At any time did you write a policy for the 
Exchange Lemon Company, a corporation ? 

A. It is the Exchange Lemon Products. 

Q. Products, that’s right, sir. 

A. J wrote many policies for them. 

@. Well, did you ever write or cause to be writ- 
ten a transportation policy No. 338460 ? 

A. I wouldn’t be sure of the number. I wrote a 
transportation policy for them. 

Q. I show you here the original policy that Mr. 
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(Testimony of James S. Jennings. ) 
Stark has been kind enough to hand me and ask 
you whether or not that is 

Mr. Stark: That is the same policy, Mr. Menzies, 
a photostatic copy of which is attached to the pre- 
trial order as Exhibit A, 

Mr. Menzies: Thank you. 

The Witness: Yes, I remember this policy. I 

wrote the policy as an agent for the Home. 
 @Q. I take it you had considerable experience in 
the traffic [101] problems? 

A. I believe I was a traffic expert. 

Q. Now, Mr. Jennings, how much experience 
have you had in the transportation field? 

A. Take a long time. I started in 1916 at the 
time the Jennings-Cornwall Warehouse Company was 
built. It was then the Jennings-Hanna Warehouse 
~ Company, and under an uncle, James 1H. Jennings, I 
_ was trained in the warehouse business. I was going 
to school at the time but he used to have me at lis 


| house a great deal of the time at night and we would 
go over the correspondence, all of the reports and 
all of the operations, and I would go down there 
occasionally week ends, on Saturdays. Then after the 
| First World War, I finally went to work there. I 
_ don’t remember whether it was 1920—I guess it was 
_—and J went through every department from the 
unloading, the loading, the warehouse geods, the 
. trucking, the office, the records, the traffic, up to the 
superintendant, and then assistant manager. Then 
I came to Los Angeles in 1923 and [I started the 
Jennings-Nibley Warehouse Company. My partner, 
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Nathan Nibley, had no experience whatever in that 
business. T managed that business till 1927, and in 
the fall of ’27 I organized with The Citizens Truck 
Company, The Associated Shippers, consolidating 
freight from the East coast by water out here, and in 
1928 and part of ’29 I managed the office for the West- 
ern Traffic Conference, the Cotton Piecegoods Associ- 
ation, and also fully managed the Associated Ship- 
pers, which was by then owned by three trucking 
companies, The Pioneer, The California, and the 
Citizens Truck Company. I also operated a claims 
service personally, for those of our customers that 
T could get to use it and for which I charged a fee. 
Subsequently, in the insurance business, I discussed 
—I was called upon to [102] explain the lability of 
carriers at several meetings of men, including The 
Traffic Association of Los Angeles County, at which 
T made a speech one evening covering that point, the 
liability of carriers. 

Q. Now, do you know whether or not there is 
any special meaning in the trade usage of the words 
‘“‘Storage in transit’? 

A. Yes, lam very familiar with storage in transit. 
Our warehouse company in Salt Lake, along about 
21 or ’22, was able to secure a storage in transit 
privilege on sugar, and I personally supervised the 
handline—I would like to strike that from the ree- 
ord. I don’t remember the date, but that was storage 
in handling. I personally was instrumental in work- 
ing with a Mr. J. H. Cornwall in getting that rate 
established. 
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(Testimony of James 8. Jennings.) 

Q. Well, tell me what it means? 

A. Storage in transit is a privilege given to a 
shipper, that he may move his merchandise out of 
the original point of shipment, stop it at a ware- 
house or plant, wherever he chooses, and then when 
and if he is ready to forward it on for an additional 
charge, he is able to move it at the through rate 
from the original point of shipment to the final 
destination, the theory being that the additional 
charge is considerably smaller than the charge would 
be for the two shipments. I don’t remember ex- 
actly what we did get there on sugar. However, since 
that time I have explained it to many of our custom- 
ers, and it is a standard practice. 

@. Well, then, as I gather it from your testi- 
mony here, that particular phraseology, as it applies 
to transportation, merely gives to the shipper the 
benefit of a rate differential ? 

A. Well, I can’t answer that with a yes or no, be- 
cause it gives to the shipper a chance to store in 
places that are cheaper, probably, than the destina- 
tion. It gives him a chance to store [103] at a center 
where they can distribute to many places, and at the 
same time only pay this small differential for that 
privilege. They don’t have to ship beyond at all. 
They can distribute right from wherever it is, or 
use it there, but it gives them that privilege. 

Q. In other words, the meaning of the word, as I 
gather it, or the phrase, is a privilege to hold the 
goods and either ship or store ? 
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(Testimony of James 8S. Jennings. ) 

A. I don’t understand that hold the goods to ship 
or store. 

Q. Well, they have the option there of shipping 
to a central location ? 

A. ‘To any location that the railroad has granted 
a storage in transit privilege. 

Q. That, I understand, is taken care of through 
some ICC regulations ? 

A. JTimagine they are filed with the ICC and ap- 
proved by them. 

Q. Now, was that particular meaning of the 
phrase discussed with Mr. Jennings, Miss Tut- 
hill A. You mean Mr. Hall? 

Q. Mr. Hall, Miss Tuthill or Mr. Bordon? 

A. Yes. Whether I was instrumental in explain- 
ing that to Mr. Hall originally for their shipments, 
IT don’t know. We discussed that many times. As far 
as discussing it with Miss Tuthill, I do not remember 
discussing it with Miss Tuthill. 

Q. Did you discuss this particular policy and its 
phraseology with Mr. Bordon? A. I did. 

Q. What discussion did you have with him and 
what was said? 

A. I remember being sent in to see him by Mr. 
Hall. I do not remember whether it was before or 
after this policy was written, but I had the form 
in my hand at the time, and I went over it with him. 
I also remember discussing storage [104] in transit 
with Mr. Bordon. For what purpose, I don’t re- 
member, but I remember going over it very care- 
fully, storage in transit, with Mr. Bordon. Now, the 


0 
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(Testimony of James S. Jennings. ) 
reason J remember, I was somewhat surprised at the 
questions he asked me concerning it. 

Q. What questions did he ask you? 

A. It is so long ago I can’t remember his exact 
words, but they were primarily as to the usage of 
storage in transit. 

Q. When you say the usage of it, what do you 
mean by that, sir? 

A. Well, lots of people don’t know about it and 
don’t know what—how to get it, how to use it. 

Q. How do you get it? 

A. You go to a railroad and find out whether 
they are willing to grant it, if it hasn’t already been 
eranted. Then with their co-operation, they make 
the applications to file their rates as such, and they 
grant it, but if it isn’t granted, you have to arrange 
through the railroad company to get it. 


Cross-Examination 
By Mr. Stark: 


A. I don’t remember discussing this policy with 
Mr. Bordon until we had the form written, because 
when I went in there, I had it. Whether it was on a 
policy or whether it was on my form, I don’t re- 
member. 

Q. Now, you say on your form? 

A. I typed up this form that has been typed on 
that policy by the Home. In other words, that form 
was worked over two or three times before it went. 
to the Home for their approval. [105] 
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The foregoing offer of proof is hereby respectfully 
submitted as a part of the District Court record in 
this matter. 


Dated October 11, 1954. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Defendant, Exchange Lemon Prod- 
ucts Company, Donald D. Stark. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed October 12, 1954. [106] 


[Title of District Court and Cause. ] 


MEMORANDUM OF DECISION 


On April 23, 1946, plaintiff, The Home Insuranee 
Company, issued to the defendant, Exchange Lemon 
Products Company, a_ transportation insurance 
pohey whereby, subject to the terms and conditions 
of the policy, plaintiff insured defendant against 
loss or damage to its products. On various dates be- 
tween May 3, 1950, and August 22, 1950, defendant 
shipped certain citrus by-products from Corona, 
California, consigned to the defendant for ‘‘storage 
in transit’? at Crooks Terminal Warehouse, Kansas 
City, Missouri. For a period of approximately one 
year these products were maintained in said ware- 
house for the account of defendant and were still 
awaiting further shipping orders when, on July 13, 
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1951, and while the policy was in full force and ef- 


fect, they were totally destroyed by a flood. De- 
_ fendant filed a timely proof of loss with the plain- 
tiff and demanded $161,991.63 as the value of the 
products destroyed. Plaintiff refused payment and 


now seeks from this court a declaration of rights, 
duties and liabilities of the parties [108] under the 
policy. Defendant has filed a counter-claim and 
prays for a judgment in the amount of its claimed 
loss with interest and costs. 


It is plaintiff’s contention that at the time of 
their destruction, defendant’s products were not in- 


sured under the policy. The basis for this contention 


is the provision of the policy reading: ‘‘This policy 
covers * * * the insured property * * * only while in 
due course of transit and not if such property is in 
storage.”’ 


At the pretrial hearing the parties stipulated to 
the facts and agreed that there were no issues of 


fact for trial unless ‘‘* * * the court rules on the 


issue of law that the defendant is entitled to intro- 
duce testimony to the effect that at the time the in- 
surance policy involved in this action was issued, 


there was in existence any trade terminology or 


technical meaning in the transportation trade for 
the term ‘in due course of transit.’ ”’ 


| When the case was called for trial the plaintiff 


objected to defendant’s proffered evidence of trade 


‘usage in the transportation trade, and the court 
‘sustained the objection. Thus, there were no issues 
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of fact for trial, and in accordance with the pre- 
trial agreement of the parties no jury was im- 
paneled. 


The primary question of law is the interpretation 
of the contract of insurance. This is a diversity case 
and California law is applicable. Erie R. Co. v. 
Tompkins, 304 U. S. 64. The parties concede that 
the products were in storage at the time of their 
destruction and the policy specifically provides that 
it does not cover when the property is in storage. To 
avoid the effect of this specific provision of the con- 
tract, defendant seeks to introduce [109] evidence 
of trade usage in a trade in which neither of the 
parties is engaged, for the purpose of establishing 
that by the use of the term, ‘‘in due course of transit,” 
the parties intended that the policy should 
cover when the property was in a certain kind of 
storage, even though the contract expressly provides 
that it shall not cover if such property is in storage. 


The Jaw is clear that evidence of trade usage may 
be admitted to define a word or term used in a con- 
tract. Myers v. Tibbals, 72 Cal. 278, 13 p. 695; 
Higgins v. California Petroleum & Asphalt Co., 
120 Cal. 629, 52 p. 1080; Cal. Code Civ. Proc., Sees. 
1861 and 1870 (12); Cal. Civ. Code, Sec. 1644. And 
there is no requirement that the word or term sought 
to be defined be obscure or ambiguous. Ermolieff vy. 
R.K.O. Radio Pictures, Inc., 19 Cal. 2d 543, 122 p. 
2d 3, 6; Body-Steffner Co. v. Flotill Products, 63 
Cal. App. 2d 555, 147 p. 2d 84; 55 Am. Jur. Sec. 37% 
page 299; 89 A. L. R. 1228. 


vs. The Home Insurance Company 69 


Trade usage in a particular trade is admissible 
where both parties are engaged in that trade. In such 
a case the parties to the contract are deemed to have 
used the disputed term according to the meaning 
or sense it bears in the trade. As stated in Restate- 
ment of Contracts, Section 248, page 532: ‘‘ Where 
both parties to a transaction are engaged in the 
same occupation, or belong to the same group of 
persons, the usages of that occupation or group are 
operative, unless one of the parties knows or has 
reason to know that the other party has an incon- 
sistent intention.’’ That the instant action is not 
such a case is clear, for plaintiff is engaged in the 
insurance business and defendant in the business of 
marketing citrus products. [110] 


The question of admissibility of evidence of trade 
usage may arise where one of the parties is engaged 
in the trade whose usage is sought to be admitted 
and the other is not. The rule in such a case was 
thus stated in Latta v. DaRoza, 100 Cal. App. 606, 
280 p. 711; *‘To bind one who is not engaged in the 
trade or occupation which employs the usage relied 
upon, proof of his actual knowledge of the usage is 
uiecessary, wnless it is so commonly accented that 
the publie is presumed to recognize its existence.” 
Lynch v. Bekins Van & Storage ©o., 31 Cal. App. 
68, 159 p. 822, and Wigmore on Evidence, 3rd Ed., 
Vol. IX, See. 2464, p. 209, are in accord. In the in- 
stant case, defendant alleged a usage for the term, 
‘fin due course of transit,’? in the transportation 
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trade, and plaintiff’s knowledge thereof. As already 
noted, neither of the parties is engaged in that trade. 
However, defendant erroneously contends that, as a 
shipper it is engaged in the transportation trade. 
The mere fact that one arranges for the transporta- 
tion of property does not mean that such person is 
engaged in the transportation trade any more than 
everyone who has a bank account could be deemed to 
be engaged in the banking trade within the meaning 
of the rule. 


In its counter-claim, the defendant alleges, ‘*The 
term ‘in due course of transit’ has a trade usage in 
the transportation trade, to wit: shipped in com- 
plianee with the transit privilege provisions of the 
railway tariffs authorized by the Interstate Com- 
merce Commission, which includes what is known as 
‘transit storage’ or ‘stoppage in transit’ as distin- 
guished from local or terminal storage.’’ Defendant 
also avers that the goods destroyed on July 13, 1951, 
were stored under the transit privilege provisions of 
said railway [111] tariffs. Further, it is alleged 
that the policy was negotiated between James 8S. 
Jennings, plaintiff’s agent, and Thomas C. Borden, 
defendant’s traffic manager, and that both persons 
knew of the trade meaning of the term, ‘‘due course 
of transit,’’ and discussed the same in connection 
with negotiations for the policy. 


Assuming the truth of these allegations, they 
establish another fundamental reason why evidence 
of trade usage is not admissible in this case. ‘The 
defendant alleges that the goods were placed in 
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storage under the transit privilege provisions of the 
railway tariffs authorized by the Interstate Com- 
merce Commission, and that the privilege provisions 
included the right to storage in transit.) The railway 
tariffs and the transit privilege provisions authoriz- 
ing storage in transit relate to the published schedule 
of rates and charges and are a part of the contract 
between the freight carrier and the shipper, but 
have nothing to do with contracts of insurance be- 
tween the shipper and an insurer. The privileges re- 
ferred to permit the shipper to remove stocks from 
the channels of transportation, maintain such stocks 
in storage for a period and thereafter return them 
to the channels of transportation without losing the 
benefit of long-haul rates. If, as alleged in the 
counter-claim , the agents of the parties knew of and 
discussed the transit privilege provisions of the ap- 
plicable railway tariff and the likelihood of storage 
occurring, the insertion [112] in the contract of the 
express provision that the policy does not cover 
‘af such property is in storage’’ is a clear indication 
that the parties intended to exclude the application 
of such usage from their contract. Under such eir- 
cumstances the law is settled that evidence of trade 
usage is not admissible. The California Supreme 
Court in Ermolieff v. R. K. O. Radio Pictures, Inc., 


1The applicable railway freight tariff was stipu- 
lated to and attached to the pretrial order. Storage 
in transit is included in the privilege provisions of 
this particular tariff. It is also noted that the bills 
of lading which are attached to the pretrial order 
are marked ‘‘Register for storage in transit.”’ 
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supra, citing New York Central R. Co. v. Frank HL. 
Buck Co., 2 Cal. 2d 384, 41 p. 2d 547, states the rule: 
‘“* * * where the terms of the contract are expressly 
and directly contrary to the precise subject matter 
embraced in the custom or usage, parol evidence of 
that custom or usage is not admissible.’’ Also see 
Fish v. Correll, 4 Cal. App. 521, 88 p. 489; Withers 
v. Moore, 140 Cal. 591, 74 p. 159; Wigmore on Evi- 
dence, 38rd ed., Vol. IX, Sec. 2440, p. 127; Williston 
on Contracts, Sec. 656; Restatement, Contracts, See. 
247, comment (d), p. 350. 


As stated by the United States Supreme Court, 
“This rule is based upon the theory that the parties, 
if aware of any usage or custom relating to the sub- 
ject-matter of their negotiations, have so expressed 
their intention as to take the contract out of the 
operation of any rules established by mere usage 
or eustom.’’ Grace vs. American Central Ins. Co., 
109 U.S. 278, 283. 


The language of the contract is unambiguous and 
is fairly susceptible of but one interpretation. It is 
denominated a transportation policy and the parties 
intended it to cover the goods while being trans- 
ported, ‘‘but not if such property is in storage.”’ At 
the time of their destruction and for approximately 
a year prior thereto, the goods were in storage and, 
therefore, not covered by the policy. [113] 


The findings of fact and conclusions of law ap- 
pearing in this memorandum of decision shall serve 
as findings and conclusions pursuant to Rule 52(a) 
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prepare, serve and lodge a formal judgment for 
_ settlement in accordance with local Rule 7. 


Dated at Los Angeles, California, this 15th day of 
_ December, 1954. 


/s/ WILLIAM M. BYRNE, 
United States District Judge. 


: 
: 
: F. R. C. P. Counsel for plaintiff is requested to 


[Endorsed]: Filed December 15, 1954. [114] 


i) 


_ United States District Court, Southern District of 
California, Central Division 


No. 18878-WB 


THE HOME INSURANCE COMPANY, a Cor- 
poration, 

Plaintiff, 

| Vs. 


EXCHANGE LEMON PRODUCTS COMPANY, 
a Corporation, 
Defendant. 


DECLARATORY JUDGMENT 


The above-entitled cause came on regularly for 
trial October 5, 1954, before the Honorable William 
'M. Byrne, Judge of the United States District 
- Court, Southern District of California, Central Di- 
i vision, sitting without a jury; Thomas P. Menzies, 
Esq., appearing as counsel for the plaintiff, and 
Messrs. Donald D. Stark and E. Spurgeon Roth- 
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rock of the firm of Clayson, Stark and Rothi- 
rock, appearing as counsel for the defendant, Ex- 
change Lemon Products Company, a corporation; 
and the parties having previously stipulated and 
agreed in the pretrial proceedings that there were 
no issues of fact for trial unless the court ruled as 
a matter of Jaw that the defendant is entitled to 
introduce testimony to the effect that at the time the 
insurance policy involved in this action was issued, 
there was in existence any trade terminology or 
technical meaning in the transportation trade for the 
term, ‘‘in due course of transit’’; and the defendant 
having made an offer of proof with respect to said 
trade usage; and the court having ruled that evi- 
dence of said trade usage was not admissible; and 
the cause having been submitted to the court for 
decision; and the court having filed its memorandum 
of decision which included findings of fact and con- 
clusions of law on the issues herein; and the court 
having directed that [115] its findings of fact and 
conclusions of law appearing In its memorandum of 
decision serve as findings of fact and conclusions of 
law pursuant to Rule 52 (a), F. R. C. P.; 


Now, Therefore, in accordance with its findings of 
fact and conclusions of law, 


It is Ordered, Adjudged and Decreed as and for 
the declaratory judgment of this court is as fol- 
lows: 


(1) That the loss from destruction by flood of 
the defendant, Exchange Lemon Products Com- 
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pany’s products, while maintained in Crooks Ter- 


minal Warehouse in Kansas City, Missouri, is not 


covered by the policy of insurance issued by the 
plaintiff, The Home Insurance Company, a corpo- 
ration, on April 23, 1946, and the plaintiff, The 
Home Insurance Company, is not obligated to bear 
or pay any part of the expense of the loss of said 
goods. 


(2) That the defendant, Exchange Lemon Prod- 
ucts Company, a corporation, take nothing by rea- 
son of its counter-claim on file herein. 


(3) That the plaintiff, The Home Insurance 


Company, a corporation, is entitled to judgment 


against the defendant, Exchange Lemon Products 
Company, a corporation, for its costs incurred 


herein to be hereafter taxed in accordance with the 
rules of this court. Costs taxed at $114.95. 


Done in Open Court this 30th day of December, 
1954. 
/s/ WILLIAM M. BYRNE, 
United States District Judge. 


[Endorsed]: Filed December 30, 1954. 
Docketed and entered December 30, 1954. [116] 
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NOTICE OF APPEAL 


Notice Is Hereby Given that Exchange Lemon 
Products Company, defendant in the above-named 
action, hereby appeals to the United States Court 
of Appeals for the Ninth Cirewit from the final judg- 
ment entered in this action on December 30, 1954. 


Dated December 31, 1954. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Defendant Exchange Lemon Prod- 
ucts Company. 


Affidavit of Mail attached. 
[Endorsed]: Filed January 4, 1955. [117] 
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APPELLANT’S STATEMENT OF POINTS 


The points upon which appellant will rely on ap- 
peal are: 


1. The court erred in refusing to impanel a jury 
or to allow introduction of any evidence; 


2. The court erred in refusing to allow introduc- 
tion of evidence on the issue of trade usage; 
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3. ‘The court erred in refusing to allow introduc- 
tion of evidence on the issue of ambiguity of the 


- insurance contract. 


Dated January 4, 1955. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 


Attorneys for Defendant-Appellant Exchange 


Lemon Products Company. 


Receipt of copy acknowledged. 
[Endorsed]: Filed January 18, 1955. [118] 
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CERTIFICATE OF CLERK 


J, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages, 
numbered 1 to 120, inclusive, contain originals of 
Complaint; Answer to Complaint, Counter-claim 
and Demand for Jury Trial; Amended Answer; 
Amended Counter-claim; Answer to Amended 
Counter-claim; Pre-trial Order; Offer of Proof; 


Memorandum of Decision; Declaratory Judgment; 
_ Notice of Appeal; Appellant’s Statement of Points; 


and Designation of Contents of Record on Appeal, 
which constitute the transcript of record on appeal 
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to the United States Court of Appeals for the Ninth 
Circuit. 

Witness my hand and the seal of said District 
Court this 11th day of February, 1955. 


EDMUND L. SMITH, 
Clerk; 


By /s/ THEODORE HOCKE, 
Chief Deputy. 


[Endorsed]: No. 14657. United States Court of 
Appeals for the Ninth Cireuit. Exchange Lemon 
Products Company, a Corporation, Appellant, vs. 
The Home Insurance Company, Appellee. Tran- 
script of Record. Appeal from the United States 
District Court for the Southern District of Cali- 
fornia, Central Division. 


Filed February 12, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


No. 14,657 


THE HOME INSURANCE COMPANY, a Cor- 


— —— i = ———— 


poration, 
Plaintiff, 
VS. 


EXCHANGE LEMON PRODUCTS COMPANY, 
a Corporation, 
Defendant. 


APPELLANT’S ADOPTION OF DESIGNA- 
TION OF RECORD AND STATEMENT OF 
POINTS 


Pursuant to the provisions of Rule 17 (6) of the 
above-entitled court, appellant hereby adopts as 


though set forth herein in full the designation of 


contents of record on appeal and the statement of 
points, both dated January 3, 1955, filed with the 
United States District Court and made a part of 
the typewritten transcript on file herein. 


Dated: February 18, 1955. 


CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Appellant. 
[Endorsed]: Filed February 19, 1955. 
Affidavit of Service by Mail attached. 


80 Exchange Lemon Products Company 
[Title of Court of Appeals and Cause. ] 


STIPULATION RE RECORD ON APPEAL 


It Is Hereby Stipulated by the parties to the 
above-entitled appeal, by and through their respec- 
tive counsel, that the record on appeal be printed 
in accordance with the designation heretofore filed, 
except with respect to Exhibits ‘‘B”’ and ‘‘C”’ at- 
tached to the pretrial order, which shall be modified 
as follows: 


(a) Exhibit ‘‘B’’—It is stipulated that said ex- 
hibit contains copies of the bills of lading and pre- 
paid freight bills covering the goods destroyed. 
Said bills are substantially identical except for 
variations not material to this appeal. Therefore, 
it is agreed that the record on appeal need contain 
only a copy of (1) the bill of lading, dated May 30, 
1950, and (2) the prepaid freight bill of said date. 

(b) Exhibit ‘C’’—This exhibit contains a copy 
of the applicable freight tariff (No. 403-B) and its 
supplement (No. 25). Only the following items from 
said tariff need be reproduced as a part of the record 
on appeal, it being agreed that the remainder of 
said exhibit is not material to the appeal: 


(1) Freight Tariff No. 403-B: 
tcmas0meNote 3 Only meee... eee Page 5 


tenses, 00 Nd Come eee Page 5 
Items josand) 80. eee ae 4. Page 6 
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(2) Supplement No. 25, Freight Tariff No. 
403-B: 


itemmequers( Note 10 only).............. Page 5 
Dated March 22, 1955. 
CLAYSON, STARK & 
ROTHROCK, 


By /s/ DONALD D. STARK, 
Attorneys for Appellant. 


/s/ THOMAS P. MENZIKS, 
Attorney for Respondent. 


[Endorsed]: Filed March 24, 1955. 


